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Abstract

The Russian Federation’s invasion of Ukraine in February
2022 is an unusual geopolitical event that puts the security of
Western Europe at risk and, at the same time, erodes the norms
of international law that regulate, at least in theory, relations

@ between civilized countries. Indeed, it is a tragic event that has cost
the lives of thousands of civilians who have been victims of war
crimes and serious violations of their fundamental rights. In this

sense, the objective of this editorial is twofold, on the one hand, to present
volume 40, number 73 of Political Questions and, on the other, to briefly
explain the causes and geopolitical consequences of the Russian invasion
of Ukraine. It is concluded that the invasion of Putin’s Russia in Ukraine
can trigger a prolonged and extensive conflict that can even confront NATO
directly with Russia. Ideologically, it is a conflict that means a clash between
different political models such as the liberal democracies of the West
(ensuring human rights, adherence to the principles of international law -
the sovereignty of the country, freedom of speech, free movement around
the world, etc.) with the militarist and neoconservative authoritarianism of
tsarist roots.
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Reflexiones para el estudio interdisciplinario
de la invasion de Ucrania por parte de la Federacion
Rusa en 2022

Resumen

La invasion de Ucrania por parte de Rusia en febrero de 2022 es un
evento geopolitico que pone en riesgo la seguridad de Europa Occidental
y, al mismo tiempo, erosiona las normas del derecho internacional que
regulan las relaciones entre paises civilizados. De hecho, se trata de un
acontecimiento tragico que ha costado la vida a miles de civiles que han
sido victimas de crimenes de guerra y de graves violaciones de sus derechos
fundamentales. En este sentido, el objetivo de este editorial es doble, por
un lado, presentar el volumen 40, nimero 73 de Cuestiones politicas y,
por otro, explicar brevemente las causas y consecuencias geopoliticas de la
invasién rusa de Ucrania. Se concluye que la invasion de la Rusia de Putin en
Ucrania puede desencadenar un conflicto prolongado y extenso que incluso
puede enfrentar a la OTAN directamente con Rusia. Ideolégicamente, es un
conflicto que significa un choque entre diferentes modelos politicos como
las democracias liberales de Occidente (garantizar los derechos humanos,
la adhesion a los principios del derecho internacional - la soberania del
pais, la libertad de expresion, la libre circulacion en todo el mundo, etc.)
con el autoritarismo militarista y neoconservador de raices zaristas.

Palabras clave: Invasion de Ucrania por parte de la Federacién Rusa en
2022; crimenes de guerra; violaciones de los derechos
humanos; estudio interdisciplinario de la guerra; guerra
en Ucrania.

Exordium

An adequate understanding of the invasion of the Russian Federation
to Ukraine that occurred on February 24, 2022, demands the identification
of the main actors and factors, texts, and contexts that have converged
dialectically in the realization of the dramatic events that represent a war
of defense with characteristics of hybrid war on the part of Russia, for the
Ukrainian society as a whole in the general framework of the commission
of war crimes and crimes against humanity by the invading troops, as
evidenced by the ruthless killings (massacres) of thousands of civilians in
the cities of Bucha, Borodyanka, Gostomel, Irpin, Buzova, and others.

The analysis presented below is based on the consideration of 7
important factors to take into account in political and legal analysis as a
necessary condition to understand, without bias or partial vision, the main
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events that determine the dynamics of political conflict in its course and
war between Russia and Ukraine, the latter, a sovereign and independent
country that has the irrefutable right to self-determine its national destiny,
without the interference of Russia, beyond its historical and cultural ties.

The reasons and factors for the beginning of the war between the Russian
Federation and Ukraine are:

1. Signing without guarantees of compliance of the Budapest
Memorandum on December 5, 1994. Denial of nuclear weapons.
(Memorandum on security assurances in connection with Ukraine’s
accession to the Treaty on the Non-Proliferation of Nuclear
Weapons. 1994)

2. The arrival of the pro-Russian president of Ukraine Viktor
Fyodorovich Yanukovych who governed between 2010-2014,
ruining the national economy and the military establishment.

3. Annexation of the Crimean Peninsula in 2014 by the Russian
Federation and the weak position of Europe in the form of sanctions.

4. Uncontrolled dynamics of Corruption in Ukraine for 30 years
(from 1990-2021). In fact, there were no arms purchases, especially
military plans.

5. The impunity of President of the Russian Federation Vladimir Putin
in the military conflicts in Chechnya 1999-2009, Syria, and Ukraine.
A situation that has underpinned Putin’s “reign” from 1999 to the
present.

6. Russian information war in the media inciting the Russians against
the Ukrainians. Systematic lies about Nazis and fascists, NATO
bases locations, etc., live on the territory of Ukraine.

7. Ukraine’s withdrawal from Russian oil and gas, reduction in
commercial turnover, i.e., a decrease in Russia’s profits. It is
profitable for Ukraine to sell products to Europe, and Asian
countries. Russia is not happy about this.

Thepurposeofthiseditorial isto briefly explain the causes and geopolitical
consequences of the Russian invasion of Ukraine. On the ideological level,
the authors of the text openly and unambiguously support unrestricted
respect for international humanitarian law and public international law as
a guarantee of the order in international relations!

At the same time, people in Ukraine are suffering every day as a result of
the war, which is manifested in the killing of civilians, constant air alarms,
and the senseless destruction of civilian infrastructure, which is projected
to reach about 600 billion US dollars.
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In fact, it should be noted that one of the authors of this editorial,
Professor Yevhen Leheza of the University of Customs and Finance in
Dnipro, Ukraine, has witnessed the ravages of war with his family, so his
testimony should be valued for its eyewitness status of the events.

This work is presented simultaneously in three languages: English,
Spanish, and Ukrainian, with the humble intention of shedding light on the
international debate on the scope and meaning of the war in Ukraine.

1. Texts and contexts that reveal the war in Ukraine

Asin all social and political phenomena, the Russian invasion of Ukraine
unfolded not only on the battlefields, but also in the collective imaginary
of international politics through the staging of two completely exclusive
narratives, each one of which responds to particular hegemonic interests in
the case of Russia or, contract hegemonic, in the case of Ukraine.

For Putin’s Russia, as absurd as it may seem, Ukraine is a “tool” of NATO
and the US, which is used as a spearhead to erode its national security. In
addition to the fact that the country is being controlled by NAZI forces that
have systematically committed a kind of genocide against the Russians who
live in Crimea and in the Donbas region. So, the “special operation” of the
Russian military forces in Ukraine aims to liberate this country from the
Nazis and genocides who are in power protected by President of Ukraine
Volodymyr Zelensky, who otherwise contradictorily is from Jewish origin.

Asis customary in propaganda stories, the Putin administration does not
present concrete evidence to support or at least justify these controversial
claims, much less plural and independent flow of information is allowed in
Russia to question the official narrative of the war in Russia. public opinion
or, at least, generate a serious debate about it. For its part, the Ukrainian
narrative of the conflict argues that the country has been the victim of an
unprecedented invasion that has meant the destruction of entire regions
with a difficult to quantify balance of loss of human life, displaced persons,
and refugees.

In this sense, the organized civil society and the armed forces of Ukraine
thus have the historical responsibility to resist the Russian invasion as
an indispensable condition to protect their lives, families, and national
sovereignty against the onslaught of war from a power, which also threatens
to unleash a nuclear war that would put the survival of Euro-Western
civilization as a whole at imminent risk.

According to the Wilson Center’s Nuclear Proliferation International
History Project, a global network of researchers and institutions studying
international nuclear history, the Budapest Memorandum was struck
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in 1994 and was a key agreement in assuring Ukraine’s sovereignty and
territorial integrity from Russia (What is the Budapest memorandum and
how does it impact the current crisis in Ukraine?, 2022).

With the memorandum, the United States, the United Kingdom and
Russia committed “to respect the independence and sovereignty and the
existing borders of Ukraine” and “to refrain from the threat or use of force”
against the country (Budapest memorandum on security assurances, 1994).

Ukrainian President Volodymyr Zelenskyy has publicly commented on
the Budapest Memorandum by arguing that it provides no true guarantee
of safety due to Russia’s coercive power (Zelensky’s full speech at Munich
Security Conference, 2022).

On 19 February 2022, Zelenskyy made a speech at the Munich Security
Conference (Zelensky’s full speech at Munich Security Conference, 2022)
in which he said “Since 2014, Ukraine has tried three times to convene
consultations with the guarantor states of the Budapest Memorandum
[i.e., United States and the United Kingdom]. Three times without success.
Today Ukraine will do it for the fourth time. ... If they do not happen again
or their results do not guarantee security for our country, Ukraine will have
every right to believe that the Budapest Memorandum is not working and
all the package decisions of 1994 are in doubt.”(Zelensky’s full speech at
Munich Security Conference, 2022).

This treaty has since been violated by Russia at the outbreak of the 2022
Russian invasion of Ukraine.

During the reign of pro-Russian President Viktor Yanukovych (2010-
2014), Ukraine’s gold and foreign exchange reserves fell from $ 34 billion
to $ 7 billion, the population became poorer, unemployment increased,
and the formal attitude to defending the country’s sovereignty and national
security led to the annexation of Crimea. February 2014.

In February and March 2014, Russia invaded and subsequently annexed
the Crimean Peninsula from Ukraine (Annexation of Crimea by the Russian
Federation, 2014).

This event took place in the aftermath of the Revolution of Dignity and
is part of the wider Russo-Ukrainian War (Annexation of Crimea by the
Russian Federation, 2014).

On 22-23 February 2014, Russian President Vladimir Putin convened
an all-night meeting with security service chiefs to discuss assisting the
deposed Ukrainian president Viktor Yanukovych with leaving the country
(Annexation of Crimea by the Russian Federation, 2014). At the end of the
meeting, Putin remarked that “we must start working on returning Crimea
to Russia”(Annexation of Crimea by the Russian Federation, 2014). On 23
February 2014, pro-Russian demonstrations were held in the Crimean city
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of Sevastopol (Annexation of Crimea by the Russian Federation, 2014).
On 27 February 2014, masked Russian troops without insignia took over
the Supreme Council (parliament) of Crimea and captured strategic sites
across Crimea.

This led to the installation of the pro-Russian Sergey Aksyonov
government in Crimea, the Crimean status referendum, and the declaration
of Crimea’s independence on 16 March 2014(Annexation of Crimea by
the Russian Federation, 2014). Russia formally incorporated Crimea as
two Russian federal subjects—the Republic of Crimea and the federal city
of Sevastopol on 18 March 2014 (Annexation of Crimea by the Russian
Federation, 2014). Following the annexation, Russia escalated its military
presence on the peninsula and made nuclear threats to solidify the new
status quo on the ground (Annexation of Crimea by the Russian Federation,
2014).

The Minsk agreements were a series of international agreements which
sought to end the war in the Donbas region of Ukraine (Minsk agreements,
2015). The first, known as the Minsk Protocol, was drafted in 2014 by
the Trilateral Contact Group on Ukraine, consisting of Ukraine, Russia, and
the Organization for Security and Co-operation in Europe (OSCE), with
mediation by the leaders of France and Germany in the so-called Normandy
Format (Minsk agreements, 2015). After extensive talks in Minsk, Belarus,
the agreement was signed on 5 September 2014 by representatives of the
Trilateral Contact Group and, without recognition of their status, by the
then-leaders of the self-proclaimed Donetsk People’s Republic (DPR)
and Luhansk People’s Republic (LPR) (Minsk agreements, 2015). This
agreement followed multiple previous attempts to stop the fighting in the
region and aimed to implement an immediate ceasefire (Minsk agreements,
2015).

The agreement failed to stop fighting and was thus followed with a
revised and updated agreement, Minsk IT, which was signed on 12 February
2015 (Minsk agreements, 2015). This agreement consisted of a package of
measures, including a ceasefire, withdrawal of heavy weapons from the
front line, release of prisoners of war, constitutional reform in Ukraine
granting self-government to certain areas of Donbas and restoring control
of the state border to the Ukrainian government (Minsk agreements, 2015).
While fighting subsided following the agreement’s signing, it never ended
completely, and the agreement’s provisions were never fully implemented
(Minsk agreements, 2015). The Normandy Format parties agreed that the
Minsk II remains the basis for any future resolution to the conflict (Minsk
agreements, 2015).

Amid rising tensions between Russia and Ukraine in early 2022, Russia
officially recognised the Luhansk and Donetsk people’s republics on 21
February 2022 (Minsk agreements, 2015). Following that decision, on 22
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February 2022, Russian President Vladimir Putin declared that the Minsk
agreements «no longer existed», and that Ukraine, not Russia, was to
blame for their collapse (Minsk agreements, 2015). Russia then invaded
Ukraine on 24 February 2022.

So, by launching a full-scale war, the Russian Federation unilaterally
violated the Minsk agreements of 2014 and 2015, Budapest Memorandum

of 1994.

Conclusions

From no point of view is Russia’s military invasion of Ukraine acceptable,
since it is a military onslaught to affect the sovereignty and territorial
integrity of a free and independent country such as Ukraine. Consequently,
Ukraine has every right to build an autonomous national project based
on its interests, aspirations, and needs and everything indicates that this
project will be developed within the framework of the European Union,
liberal democracy, and free trade, tools that characterize the development
strategies of the free world.

Russia’s military invasion of Ukraine, which began gradually in 2014
with the de facto annexation of the Crimean peninsula, admits different
geopolitical and geostrategic readings. In the first scenario, it is an attempt
by Moscow to regain the territorial hegemony of the USSR or even of the
Tsarist empire which also implies the political and economic control of
neighboring countries such as Latvia, Lithuania, and Estonia. This seems
to be the reality of their intentions since the invasion of Georgia and the
latent threat to invade now Moldova. It is a plan of territorial division and
the creation of artificial republics in the occupied territories subordinated
to the authoritarian power of the Kremlin, regardless of the parameters of
international law.

However, since the disintegration of the USSR and after having lived
through the experience of real socialism, it is clear that the societies of
the aforementioned countries want to be integrated into the political
expectations of the West, as a condition of possibly increasing their
economic potential and productive capacities in a climate of respect for
individual liberties and the rule of law that identifies democracy, since it
is understood in the social representations of the younger generations that
democracy, without denying its contractions, is the best form of government
when seeking the general enjoyment of human rights.

In conclusion, the invasion of Putin’s Russia in Ukraine may trigger
a prolonged and extensive conflict where a direct confrontation between
NATO and Russia is not ruled out. Ideologically, it is a conflict that
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means a clash between different political models, such as Western liberal
democracies (guaranteeing human rights, adherence to the principles of
international law - the sovereignty of the country, freedom of speech, free
movement around the world, etc.) with militaristic and neoconservative
authoritarianism with tsarist roots. Recall that in the absence of the Marxist-
Leninist ideology of yesteryear, Russia has sought to recall its Tsarist past
and its Orthodox religious tradition as a new source of national unity and
historical consciousness.

Thus, the Russian Federation, violating the norms of international
law, bears full legal and political responsibility for thousands of civilians
in Ukraine, destroyed infrastructure (houses, bridges, airports, factories,
hospitals, schools, etc.), world hunger due to blocking the ports of Ukraine
and the exit of civilian ships to the Black Sea to export more than 20 million
tons of wheat.
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reforming the Western vectors of Ukraine’s foreign policy. It demonstrated
the great potential of regional partnerships, of which Ukraine is a member,
to improve democracy.

Keywords: political risks; geopolitical transformations; regional
leadership; consolidation of states; political platforms.

El liderazgo regional como elemento de la estrategia
geopolitica de Ucrania

Resumen

El objetivo del articulo fue identificar el estado actual y los problemas
de las asociaciones regionales de Ucrania, y discutirlos en el contexto de
los desafios supranacionales y la pandemia de COVID-19. La observacion,
el método comparativo y el enfoque neoinstitucional fueron las principales
herramientas metodoldgicas involucradas. La investigacion encontr6 que
Ucrania tienela intencion de establecer varias coaliciones, bloques y alianzas
para desarrollar el vector de politica exterior. Los paises que prosperan
para ser actores regionales, asi como la OTAN y los Estados miembros de
la UE, participan en este tipo de cooperacién. Se revel6 una intensificacion
gradual del crecimiento del liderazgo regional del pais a través de un
estudio comparativo de la cooperacion de Ucrania con diferentes paises y
sus asociaciones. Los autores de la investigacion apoyaron el punto de vista
de los adherentes al concepto de que Ucrania esta interesada en el discurso
politico del liderazgo regional. Se concluye que expandir las oportunidades
politicas y econémicas del pais es un contexto apropiado para reformar los
vectores occidentales de la politica exterior de Ucrania. Se demostr6 un gran
potencial de las asociaciones regionales, de las que Ucrania es miembro,
para mejorar la democracia.

Palabras clave: riesgos politicos; transformaciones geopoliticas;
liderazgo regional; consolidacion de los estados;
plataformas politicas.

Introduction

In the current context, any event that is related to international relations
and the interaction of political power between different states and territories
is referred to as geopolitics. The evolving scope of geopolitics is undergoing
major changes in the new environment. The world has also faced the most
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difficult recent challenge of offering a consistent, collective and adequate
response to the COVID-19 pandemic. Among other things, this also entailed
profound changes in the global order, and countries began to struggle with
the influence of new regional and global players. All regional and global
states are counting on the emerging geographical regions, such as the Indo-
Pacific, Eurasia and the Arctic, which requires new norms, institutions and
partnerships.

The political, economic, technological and regulatory multipolarity is
the world’s target, where each “pole” implements the necessary policies by
involving the traditional tools of power in different ways (Cont, 2020). A
new era requires countries which have different conflicts on their territories
to succeed in resolving them in the short term, while states that invest in
stability may well determine the future of globalization and the new world
order (Saran and Tirkey, 2021).

The regions of the world play a crucial role in the context of global policy
trends. The regions that have multiple conflicts, which are mainly overlapped
between regional competitors capable of influencing the global security
architecture, undergo particularly noticeable transformations (Heibach,
2021). Not only by the membership in the integrational institutional
association, but also its commitment to the transformational path play an
important role in modern international relations (Dnistryansky, 2021).
In fact, a legal regime emerges between the member countries of the
association, and between the latter and third countries.

The global struggle between liberal democracy and authoritarianism set
in at the beginning of the third decade of the 21st century is very likely to
be one of the decisive conflicts in the short and medium run (Freudenstein,
2021). The global geopolitical discourse suggests that the Euro-Atlantic
space covered by NATO and the Eurasian space covered by the SCO are the
two main areas of stability in the world which move towards conflicts and
growing uncertainty. These “sustainability islands” can be threatened by
unstable political relations between these two groups, fragmented conflicts
and threats to security ((Kukartseva) and Thomann, 2021). It is extremely
important to contain geopolitical threats that come from crisis zones with
due regard to political processes and phenomena of the past.

The geopolitical picture of the world has been significantly changed
by the collapse of the USSR and the communist system. The states with a
similar political and legal system, which was inherited from the previous
government, emerged in the post-Soviet space. The newly established
countries attempted to promote public solidarity, while opposing Moscow’s
rule and seeking support from Europe and Asia. But Russia, which has
still been a huge nation and tried to remain the strongest player in the
post-Soviet space, had none of these options available (Weir, 2021).
Nevertheless, Russia’s influence on the former Soviet republics has steadily
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been declining at different speed in different subregions and sectors. This
process became part of the multidimensional disintegration of the post-
Soviet space (Moshes and Racz, 2019). The newly established states did
not have a wide range of government institutions and inherited a distorted
command economy system. In addition to numerous unresolved internal
challenges, those countries also faced challenges posed by the globalization,
because of their lack of independence experience.

They established regional associations of states with similar interests to
achieve common goals through collective efforts. Numerous unsuccessful
attempts were made in the post-Soviet period to arrange the space around
Russia through regional integration projects. Russia initiated many regional
organizations having one distinctive feature: they provided a very limited
delegation of powers to intergovernmental agencies (Libman, 2020). The
geographical location of post-Soviet countries, such as Ukraine, Georgia,
Azerbaijan and Moldova, where Ukraine was a fundamentally important
geopolitical centre, contributed to strengthening of the associations.
Associations also served the purposes of improving economic and political
relations, special partnerships and broad cooperation at the regional level
in solving international problems. Those countries could be a kind of bridge
between Europe and Asia, the foundation for external opportunities to
improve transport and communication ties (Rud, 2018).

Ukraine has played a significant but often ignored role in the global
security system for along time. This region is currently involved in the rivalry
between major powers. According to many analysts, the rivalry trend will
dominate international relations in the decades to come (Masters, 2021).
Ukrainians have clearly determined their position about their future in
Europe, but serious corruption and deep regional splits could impede them
from following this way (Feore, 2021). The 2021 European Court of Auditors
Report stated that the EU is ineffective in the fight against corruption among
the high-ranking government officials in Ukraine (Deutsche Welle, 2021).
Besides, Russia’s policy line in relation to Ukraine has caused the biggest
security crisis in Europe since the Cold War. Ukraine’s European path and
the support of the majority of Ukraine’s population for NATO membership
was reaffirmed by Russia’s military aggression in Crimea and eastern
Ukraine of the early 2014, which followed the Euromaidan revolution.

The strategies that state use to gain regional leadership entail serious
real consequences both in the respective regions and beyond. So, the case
of Ukraine testifies to the need for in-depth research on the state of regional
leadership as an element of the country’s geopolitical strategy.

In view of the foregoing, the aim of the article was to identify the current
state and current issues of regional formats and alliances of Ukraine and
elaborate them in greater detail. The aim involved the following objectives:
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1) identify current trends in Ukraine’s geopolitical strategy that affect
the establishment of formats and alliances intended to promote
Ukraine’s regional leadership;

2) reveal the current state of Ukraine’s advances in relation to the state’s
aspirations on its path to regional leadership, the main problems
peculiar to the relevant regional interstate cooperation, and possible
ways to solve them.

1. Literature Review

Globalization and qualitative systemic transformations of the recent
decades have prompted scholars to search for more reasoned arguments for
intensifying the process of internationalization and convergence of political
and economic interests of most countries. Some of their studies provided
the definitions of “political risks”, “regional partnership” and “economic
security”, while leaving aside the prospects of the post-Soviet states for
regional leadership. Scientific schools of political science, economics,
sociology, philosophy, international law and others partially studied the
above issues. The study found a lack of fundamental research in the field
of regional leadership in Ukraine. Dnistryansky (2021) made one of the
newest attempts to study this problem in his work entitled Exacerbation
of Geopolitical Relations in the Postmodern Period and the Situation in
Ukraine, which was taken into account in shaping the author’s position
based on the results of the study of the selected subject matter.

Cont (2020) reveals the relationship between political risks in
international relations and political and strategic transformations in the
EU. The author focused on modern geopolitical relations in the pandemic
context.

The findings of Feore (2021) on forecasting the political risks of strategic
planning of public policy in Ukraine in the context of globalization were
taken into account in this article. Cadier (2019) made a special contribution
to the study of this issue by detailing the prospects of Ukraine in the
field of cooperation with the European Union. The works on the realities
of Ukraine’s participation in various associations were of particular
importance for the results obtained in this study. Kapoor (2020) accurately
revealed the prospects of Ukraine in the Lublin Triangle.

In turn, Kovalchuk (2021) in his article GUAM: Promising or Insolvent?
criticized the realities of cooperation of GUAM member states providing
appropriate grounds, and emphasized the reasonability of reforming the
union. The scholar’s position was also reflected in this work. The Master’s
(2021) position on the atypical geopolitical situation of Ukraine in the
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context of the aggression of the Russian Federation and the prospects of
this negative impact on the status of Ukraine as the regional leader were
also taken into account.

The review of the scientific literature, which fully or partially covers
the subject matter under research, gives grounds to state that the political
science has not comprehensively studied the phenomenon of regional
leadership of Ukraine, thus madding to the topicality of this research.
Moreover, the historiographical analysis of Ukraine’s political leadership
also demonstrates that its regional aspect is inadequately studied.

2. Methods

The author has previously made a qualitative selection of the original
units for observation, study and analysis. The empirical background
of the study consists of official documents, including reports of national
information agencies, articles in print and electronic media, analytical
articles on selected topics, collections of scientific papers. A total of 48
sources were studied. The latest studies on political science conducted
by researchers and practitioners, as well as the latest trends in regional
international transformations in the context of globalization challenges
were the core of the research. Figure 1 shows the structure and stages of the
author’s scientific research on the selected topic.
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Figure 1. Staged research design (Own creation).

The main methodological tools were selected in view of the need to
consider the problem through the prism of basic research approaches,
concepts of political leadership and political processes in Ukraine and on
the world stage.

The method of observation in combination with the comparative method
constituted the methodological background of the article. They were used
to reveal the general features of Ukraine’s political strategy and the specifics
of its transformation in connection with geopolitical changes and the state’s
aspirations to become a regional leader. The study of Ukraine’s regional
political leadership is based on the principles of universals and particulars
in the Ukraine’s political process. The general tendencies of Ukraine’s
regional leadership were identified through the comparative method. The
said methods allowed combining macro and micro analysis, showing the
multidimensionality of this phenomenon.

The research also involved a neo-institutional approach to the problem
of political regional leadership. The neo-institutional analysis was
conducted at the organizational and individual levels in order to answer
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the following interrelated questions: on the patterns of development,
selection and change of different strategies of Ukraine in the context
of political discourse; on the choice of certain organizational measures
and mechanisms for implementing strategies depending on the existing
geopolitical environment; on the peculiarities of the practices of states in
different regional associations.

The historical method was another method applied for drawing
prognostic conclusions about the prospects for further implementation
of the declared strategies of Ukraine. This method was used to consider
the genesis of Ukraine after the collapse of the Soviet Union and entry
into the international political space. The gradual entry of Ukraine into
regional formats and alliances was considered, as well as an idea of the
transformation of state policy in view of these processes was formulated
through this method.

The principles of dialectics, empirical and comparative political science,
ethnopolitics, sociology of politics, theory and sociology of management
also underlie the research methodology of the article. In general, the
research objectives were fulfilled in full due to the methods, techniques and
approaches used.

3. Results

Ukraine has been doing its best to follow its own path as a sovereign
state for almost three decades of independence. The country is focusing
its efforts on closer cooperation with Western institutions, including the
European Union and the North Atlantic Treaty Organization (NATO). The
collapse of the USSR entailed an urgent need for Ukraine to achieve a high
level of regional leadership. As the rest of the post-Soviet states, it needed
the tools to counter Russia’s efforts to concentrate the countries of the
former Soviet Union around Moscow.

Besides, Ukraine needed alternative ways of energy supply, the
establishment of the state as a territory that has influence not only in the
geographical, but also in the geopolitical context. Ukraine placed a strong
emphasis on strengthening international cooperation, as it had its own
areas of interest related to energy transportation and the transport corridor
development. It had to maintain security, expand markets for its products
and diversify the ways to deliver critical imports. So, Ukraine gradually
aspired to the regional leader’s position.

Atthe sametime, the United States has never hidden itsinterestin uniting
post-Soviet states in order to make them come out of Russia’s influence.
The interests of this state ranged from strengthening its own influence
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in the post-Soviet space, implementing energy and transport projects, to
promoting democracy and human rights as the officially proclaimed goals
of US foreign policy.

Russia has developed several effective tools for its strategy of soft
domination in the post-Soviet space. First and foremost, Russia has used
a combination of economic concessions and sanctions to limit Western
influence in post-Soviet countries. The second tool that Russia used was
the so-called “frozen conflicts” — internal territorial conflicts between
sovereign states and unrecognized separatist regions (for example, in
Moldova, Georgia, Armenia, Azerbaijan and Ukraine). Third, Russia tried
to launch several integration projects with fewer participants (for example,
the Eurasian Economic Community and the Customs Union) when they
understood that the CIS as an integration platform was too weak. For
example, Azerbaijan was searching for allies in its confrontation with
Armenia supported by Russia; Uzbekistan has fought against an extremist
movement attempting to overthrow the government. Georgia and Moldova
have requested international support to restore their own territorial
integrity as the countries that were dramatically affected by pro-Russian
separatist groups.

These states also tried to find allies to defend their positions on resolving
internal controversies. Those problems went beyond national borders.
With the exception of Azerbaijan, Georgia, Moldova and Ukraine remained
dependent on oil and gas supplied from or through Russia. Azerbaijan had
significant oil and gas reserves, having all its exports going either through
the Russian territory or through countries that Russia could destabilize.
A strategic and an economic issue was Moscow’s key role in meeting the
region’s energy needs. Russia successfully manipulated the foreign and
domestic policies of the former Soviet republics through threats to cut off
supplies or redirect export routes.

The geopolitical location of Ukraine is an integral part of the European
and Euro-Atlantic security frameworks, being an important energy and
logistics hub in this area (Decree of the President of Ukraine No. 448/2021,
2021). Russia — Black Sea — Turkey is the main geopolitical division
line of Eurasia. A border between Europe and Asia is considered to pass
through these territories. For Ukraine, the border is in the Azov and
Black Sea, as well as the Kerch Strait. Poland — Ukraine — Turkey is the
next substantial geopolitical consolidation, which crosses the majority of
transport corridors connecting North and Central Asia, Western Europe.
Figure 2 presents the main directions of geospatial and transboundary ties
of Ukraine summarized through the analysis of modern trends.
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Figure 2. Ukraine’s modern geospatial and cross-border
ties (generalized by the author based on the observation
testing results).
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Ukraine is actively creating regional formats and join alliances in
the current realities. On October 10, 1997, at the Summit in Strasbourg
(France) Presidents of Ukraine, Georgia, Azerbaijan and Moldova signed
an agreement on the establishment of the Organization for Democracy
and Economic Development — GUAM, which was based on the idea of
cooperation in the political, military and economic spheres. The need
for the development of four-sided cooperation was emphasized in joint
communiqué in order to improve stability and safety in Europe based on
the principles of respect for sovereignty, territorial integrity, inviolability
of borders, democracy, supremacy of law and respect for human rights
(GUAM, 1997).

The interests of the members did not always coincide in full. At the
onset of Organization, its members simply wanted to use each other and the
Organization to protect their national interests. The key to explaining many
GUAM problems, including political ones, is unresolved economic problems
of the poorest countries in Europe multiplied by the global financial crisis.
For example, limited resources of Georgia hampered its economic growth.
Ukraine’s economy was more developed compared to Georgian one, but
this situation also resulted in increasing uncontrolled “oligarchizing” of the
state’s economic and political system.

The organization was recreated in May 2006 at the GUAM Kyiv Summit
(GUAM, 2006). In 2010, when V. Yanukovych came to power, Ukraine
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intensified its cooperation with the Russian Federation significantly, thus
reducing Ukraine’s interest in GUAM. The association experienced a surge
of its activity after the Revolution of Dignity, the annexation of the Crimea
and the Donbas conflict, because Ukraine decided to depart from the
Russian Federation policy and restore the GUAM platform.

The problem was lack of coordination of actions between members
of the organization. One priorities of cooperation were often changed by
others, and regrouping of forces and vectors caused serious contradictions,
thus hindering the implementation of very profitable programmes. It is also
necessary to take into account mostly declarative assistance of the countries
that were not members of this organization, and their material support was
insufficient. GUAM developed several programmes during this period, that
could be implemented in a particular situation provided the interest of the
EU Member States. As a consequence, external partners didn’t support
those energy transit programmes, or they proved to be uncompetitive.

The adoption of the Development Concept for the GUAM Transport
Corridor in 2013 at the 8th GUAM Working Group on Transport meeting
attended by GUAM member states in Thilisi was a major result of the
joint work (Liga Law, 2013). The development of partnerships with other
countries, including the United States, Japan, but more importantly
— with neighbouring European countries — members of the Visegrad
Group (Poland and the Czech Republic) was also of great importance in
the organization’s activities. The GUAM Organization for Democracy
and Economic Development still depends heavily on the support of non-
regional players and the domestic political situation in the member states.

In 2017, Prime Minister V. Hroisman promised to reanimate the GUAM
(Government Portal of Ukraine, 2017a). The first GUAM Summit in nine
years was held at the Ukraine’s initiative, where goals for a free trade
zone were set and the solution of transport corridor issues were suggested
(Government Portal of Ukraine, 2017b). The issues of cooperation between
GUAM member states in the context of new issues — counteraction to the
COVID-19 pandemic; conflicts in the GUAM region — were raised at the
13th session of the GUAM Parliamentary Assembly in February 2021 (Milli
Majlis of the Republic of Azerbaijan, 2021).

The current areas of partnership, including the growth of inter-
parliamentary cooperation, the partnership of the GUAM Parliamentary
Assembly with the Baltic Assembly were given special consideration. The
member states consider the prospects of GUAM in the context of the platform
for the fulfilment of trade goals and its transit potential. The establishment
of the GUAM International Center for Innovation and Technology Transfer
can be noted as a very positive step in this regard (Ministry for Strategic
Industries of Ukraine, 2021). The Center will be part of the future GUAM
and Partners International Innovation Development Corporation.



Olha Kravchuk, Maryna Shulga, Oksana Deliia, Neonila Krasnozhon y Oleksandr Kuchyk y Inna Kostyrya
38 Regional leadership as an element of Ukraine’s geopolitical strategy

This context determines the main direction of the Foreign Policy
Strategy of Ukraine (Decree of the President of Ukraine No. 448/2021,
2021), including the creation of regional alliances in Ukraine to improve
security and gain a foothold as a strong and influential state of the Central
Europe (Figure 3).

Leading vectors of Ukraine's
geopolitical strategy in the context of
achievingregional leadership

restoration of peace effective gainingfull

e ; ti f regional 2
and territorial counteraction to the Al ';ﬂ;ncrzsglona membership in the

integrity aggressor country EU and NATO

Figure 3. Reformation vectors of achieving regional leadership
by Ukraine (based on the results of document analysis and
observation).

Ukraine has made steady progress in the European Neighborhood Policy
and the Eastern Partnership within the framework of its stable European
course. Traditionally, European integration has been one of the most
intensive segments of Ukraine’s foreign policy. The Ukrainian government,
as other Eastern Partnership countries, is focused on the implementation
of the Association Agreement and on the fulfilment of other commitments.

In May 2021, Moldova, Ukraine and Georgia signed a memorandum
that formalizes their cooperation on a joint path towards EU membership,
which documented a number of goals, including joint diplomatic activities
and trilateral consultations (Association Trio, 2021). The Foreign Ministers
of Georgia, Moldova and Ukraine met for the first time as the Association
Trio in Brussels on June 24, 2021. They identified the priorities under the
Eastern Partnership, including integration into the EU internal market,
closer cooperation with the EU in the transport, energy sectors, digital
market, green economy, healthcare, and improving security cooperation.

In July 2021, the Heads of Georgia, the Republic of Moldova and
Ukraine, as the Association Trio, took part in the Summit held in Batumi in
order to improve trilateral cooperation on European integration between
the countries (Batumi Summit Declaration, 2021). On December 15, 2021,
the Joint Declaration was adopted at the Eastern Partnership Summit held
in Brussels, which documented that the EU recognizes the aspirations
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and choice of three associated partners — Georgia, Moldova and Ukraine
— to enhance cooperation with the EU adhering to the differentiation and
inclusion principles (Agenda.ge, 2021; Crimea Platform, 2020).

The Lublin Triangle consisting of Ukraine, Poland and Lithuania was
established on July 28, 2020, which initiated a new format of regional
cooperation. The Ministers of Foreign Affairs, heads of national security
agencies, and representatives of the high-ranking legislative bodies of
Ukraine, Poland, and Lithuania held a number of meetings within a relatively
short period of time. The initiated Youth Lublin Triangle Forum also
showed to good advantage. The Declaration on Joint European Heritage,
the Lublin Triangle Roadmap for Cooperation and the Action Plan against
Disinformation were signed in Vilnius on July 6, 2021 (Ministry of Foreign
Affairs of Ukraine, 2021a).

The Lublin Triangle was primarily aimed at countering Russia’s
aggressive policy in the region; military and defence cooperation through the
involvement of NATO and EU; cybersecurity and tackling disinformation.
Eliminating the consequences of the COVID-19 pandemic is a very serious
objective for this organization. Another focus is economic and energy
cooperation, including halting the Nord Stream-2 project. The Lublin
Triangle is also intended to expand the scope of cooperation in the field of
culture, science and education, cooperation between security agencies, etc.

The EU- and US-led Three Seas Initiative is directly mentioned in the
joint declaration. It covers 12 EU Member States between the Adriatic Sea,
the Baltic Sea and the Black Sea intending to develop the cooperation in
the energy, transport and digital sectors. The Initiative focuses on creating
the North-South Corridor in order to reduce the dependence of post-Soviet
states in the region on Russian energy pipelines.

Another initiative, which will also help strengthen Ukraine’s regional
leadership, is also worth mentioning. The working visit of the President
of Ukraine V. Zelenskyi to the Republic of Turkey on October 16, 2020
resulted in an agreement establishing a new — Quadriga (2 + 2) — format of
political and security consultations with the involvement of Foreign Affairs
and Defence Ministers of Ukraine and Turkey. Kyiv hosted the inaugural
meeting in a new format on December 18, 2020.

The quadriga format to be held annually is intended for the discussion
of the most pressing policy and regional security issues, coordinating
joint actions, and developing new politics, security, economic and defence
projects. It is worth mentioning that Turkey is recognized one of Ukraine’s
most important trading partners. For 9 months of 2021, the trade volume
between Ukraine and Turkey amounted to $5.00 milliard (T 49.9%), exports
— $2.75 milliard (165.8%), imports — $2.25 milliard (134.2%).
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The main commodity items distributed as follows: exports — ferrous
metals (53.4%), cereals (15.9%), ores, slag and ash (7.1%); imports —
nuclear reactors, boilers, machinery (10.4%), mineral fuels; oil and refined
products (8.9%), ferrous metals (6.9%). The Ukraine’s positive balance
for this period amounted to $495.84 million (Embassy of Ukraine in the
Republic of Turkey, 2021).

Ukraine’s integration into the Black Sea Economic Cooperation (BSEC),
which was established in 1992 at the initiative of Russia and Turkey, is a
very important indicator of its aspiration for regional leadership. This
organization consists of twelve member states: Azerbaijan, Albania,
Armenia, Bulgaria, Greece, Georgia, Moldova, Romania, Russia, Serbia,
Turkey, Ukraine. The aim of the Parliamentary Assembly of the Black
Sea Economic Cooperation (PABSEC) is to provide support for the
parliamentary dimension in attaining the goals the BSEC organization, as
well as to consolidate the legal framework for multilateral economic, trade,
social, cultural and political cooperation in the Black Sea region.

The importance of access to the Black Sea and its resources in order
to create an economic and logistical hub between Europe, Asia and
Africa determines Ukraine’s interest in the BSEC. The Crimean Platform
initiated by the President of Ukraine V. Zelenskyi to restore sovereignty
over Crimea was officially launched in September 2021 (Crimean Platform,
2021). The Crimean Platform is a consultation format aimed at improving
the effectiveness of the international response to the occupation of the
peninsula by the Russian Federation, having deoccupation as its ultimate
goal. The platform will operate at three main levels: intergovernmental,
parliamentary and expert.

In 2020, the election of the Ukrainian Ambassador to Hungary,
Lyubov Nepop, as President of the Danube Commission, an international
intergovernmental organization established for the development of free
navigation on the Danube, strengthened Ukraine’s regional leadership.
The members of the Danube Commission are Austria, Bulgaria, Hungary,
Germany, Moldova, Russia, Romania, Serbia, Slovakia, Ukraine and
Croatia. It was the first time in 70 years when the representative of Ukraine
was appointed responsible for policy development in this influential Central
European organization (Embassy of Ukraine in Hungary, 2021).

Centuries-old foreign relations of Ukraine with Latvia are the example
of the development of bilateral relations. In 2019, the volume of bilateral
trade amounted to $564 million, trade growth was over 2% with a surplus
of $136 million (Government Portal of Ukraine, 2020; The presidential
office of Ukraine, 2021). The 2020 pandemic caused a 17.3% decrease in
trade in goods and services between Ukraine and Latvia, which amounted
to $470.3 (Embassy of Ukraine in the Republic of Latvia, 2021).
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The expansion of economic and trade cooperation between the two
countries despite the negative impact of the COVID-19 pandemicis especially
noteworthy. The development of an interactive electronic platform —
Trade House Ukraina — launched in 2020 proves the productive work
of the Intergovernmental Ukrainian-Latvian Commission on Economic,
Industrial, Scientific and Technical Cooperation. Latvia has consistently
supported Ukraine’s sovereignty and territorial integrity.

The Presidents of Ukraine and Latvia signed a joint Declaration on the
European Perspective of Ukraine in May 2021 (Office of the President of
Ukraine, 2021). Latvia also aspires for regional leadership. It has been a
member of the Organization for Security and Co-operation in Europe
(OSCE) since 1991, the Council of the Baltic Sea States since 1992,
the Council of Europe since 1995, NATO and the EU since 2004. It is a
member of the Baltic Assembly established in 1991 — an advisory body on
cooperation between the parliaments of Estonia, Latvia and Lithuania.

The analysis identified the main regional formats and alliances that
promote Ukraine’s movement towards regional leadership (Figure 4).

Danube
Commission

GUAM
& Crimean Platform

i Quadriga

= AssociationTrio

== Lublin Triangle

Figure 4. Ukraine’s membership in the regional formats and
alliances (based on the results of the author’s analysis).
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It is reasonable to emphasize the results of the outlined cooperation of
Ukraine with other states. As regards the Danube Commission, a remarkable
point was the election of the Ambassador of Ukraine to Hungary, L. Nepop,
as the President of the Danube Commission. The 13th session of the GUAM
Parliamentary Assembly decided on cooperation between the states in
responding the Covid-19 pandemic and extending the transit capacity.
The Crimean Platform is a consultative format initiated to increase thew
effectiveness of the international response to Russian occupation of the
peninsula.

Quadriga established the foundation for a new format of consultations
with the Republic of Turkey on political and security issues. The Association
Trio has established a trilateral enhanced cooperation between Ukraine,
Georgia and Moldova on European integration. In turn, the Lublin
Triangle became an effective format for regional cooperation with Poland
and Lithuania. The intensified Ukraine’s interstate cooperation shows the
positive trend of implementing reformational changes in the country on the
its path to a sustainable status as a regional leader.

4. Discussion

The results of the analysis point to the potential for a “cross-border
closed globalization” that will be less free and open than before. Strategic
considerations, political trust, climate threats, technological threats and
health damage justify state political and economic transformations. Saran
and Turkey Supported the author’s position. The researchers provided
that countries tend to create smaller groups in order to establish flexible
partnerships on particular issues that promote cooperation between like-
minded countries (Saran and Tirkey, 2021; Milli Majlis of the Azerbaijan
Republic, 2021).

The inefficient multilateralism and globalization within the ongoing
restructuring require new correctional mechanisms which would not
compromise the benefits that these processes offer. The intensifying
competition between major powers makes medium-sized states more
persistent in pursuing their interests (Thompson et al., 2021; Official web-
site of the president of Ukraine, 2021).

It was found that the regional leadership can be an ancillary goal for the
regional state within its comprehensive foreign policy strategy. But there
may be specific situations where regional leadership will not be perceived
as a desirable goal, as Nolte and Schenoni (2021) state. Proper regard shall
be paid to the fact that a restrictive international environment can obstruct
regional leadership, make larger states apprehend regional states, thus
preventing the delegation of functions.
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The government’s ability to obtain and mobilize resources for regional
leadership can be adversely affected by unfavourable domestic events, such
as economic crises and corruption scandals (Nolte and Schenoni, 2021).
Regions are still important for understanding the complex evolution and
the change of the nation-state worldwide system. When territories become
“geopolitical units”, they mostly belong to the part of economic or political
systems. Sometimes they show synergy and integration, and sometimes
conflict and fragmentation. States that often belong to economic, political
or cultural systems at the global and regional levels are the most advanced
“geopolitical units” (Puntigliano, 2021).

The difficult international situation implies synergies between different
players with the purpose of achieving geopolitical stability on the Eurasian
continent. In the long run, a new Eurasian geopolitical architecture based on
the new doctrine of international organizations’ overlapping circles would
be a significant factor in the development and enhancement of Eurasian
security. In a multicentre world, will be difficult to coordinate competing
geopolitical projects and stabilizing the friction between the poles of power
that oscillate between hidden rivalry and cooperation in the way other than
through the balance of power (Thomann, 2020).

In this context, involving the international partnership in solving security
problems, eliminating obstacles to Ukraine’s path to regional leadership
are the most important things for Ukraine’s leaders (Trenin, 2021; Ministry
of strategic industries of Ukraine, 2021). In particular, concerns about a
relationship between the presence of Russian forces and the risk of military
escalation were caused by a build-up of Russian troops along the border
with Ukraine in late 2021 (Minzéarari, 2021).

In 2021, rapidly changing global challenges have made Ukraine to
formulate its geopolitical strategy clearer than ever. The position of the
President of Ukraine V. Zelenskyi is a striking example of the above —
he considers that Ukrainian diplomacy should fight off the “poor relative
complex” and feel like a regional leader (European, 2021). In 2020, the
Secretary General of GUAM addressed the participating countries and called
on them to focus their efforts on finding serious prospects for cooperation
with the OSCE and NATO.

In the same year, the Secretary General of GUAM addressed the member
states urging them to focus their efforts on finding serious prospects for
cooperation with the OSCE and NATO. Efendiev (2020) emphasized that
such cooperation will affect the security process at a later time, and will
become an important component of territorial parliamentarism.

We can conclude that Ukraine can have a serious support on its way to
regional leadership on the part of such an organization as GUAM. For this
purpose, it is necessary to give consideration to the extensive experience
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of GUAM, as well as relevant mistakes and ways to solve them. In 2020, V.
Zelenskyi stated that GUAM can be made a serious union by breathing new
life into it (Office of the President of Ukraine, 2020). At the same time, the
evaluation of GUAM’s effectiveness gives grounds to state that there have
been no significant or even small achievements so far (Kovalchuk, 2021).
Despite GUAM’s failure to achieve its goal, its member states can easily join
other entities and adapt by finding new ways of economic integration and
further development (Pincu et al., 2020).

In turn, the main goal of the Eastern Partnership as a component of
the European Neighbourhood Policy is designed to reinforce political
association and expand economic integration between the EU and its
eastern neighbours (Cadier, 2019). The Eastern Partnership initiative did
not provide for the expected stimulus from the EU — the membership
prospect (Mirel, 2021). The imitative focuses on reforming not only the
Eastern Partnership but also the EU’s policy towards Eastern Europe as a
whole (Blewett-Mundy, 2020; European Truth, 2021). So, we can conclude
that the Association Trio was the first regional initiative of the Eastern
Partnership to clearly set its own priorities. The Association Trio cleared
the way for a more active phase of the Eastern Partnership (Sheiko, 2021).

According to N. Kapoor, the success of the ambitions of the Lublin
Triangle will depend on several factors, some of which are out of control
of its members (Kapoor, 2020). The possible level of cooperation between
Ukraine and the EU/NATO will have an impact on the destination of
this organization. Ukraine’s accession to the Lublin Triangle clearly
demonstrated its intention to adhere to the Western direction in its foreign
policy with the support of other like-minded states. The strategic importance
of partnerships, such as the UAE with Central and Eastern Europe, should
also be taken into account in this context. A close alliance with the United
Arab Emirates will enhance the influence of the Lublin Triangle member
states on transatlantic partners (Krzymowski, 2020).

Therefore, we can argue that the author’s position on the prospects
of Ukraine’s future regional leadership and its impact on the geopolitical
situation in the world is properly justified. Moreover, it found support of
the representatives of both theory and practice. Further scientific research
in this area is also substantiated by the active actions of the Government of
Ukraine.

Conclusion
International cooperation will retain its core place in the international

system for the next decade. States are currently considering new multilateral
cooperation scenarios, although they are arbitrary and variable in nature.
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Regional entities which thrive for the solution of common security
issues, apart from economic, trade and humanitarian cooperation, are a
distinguishing feature of the current international relations.

This situation promotes the development of qualitatively new forms
of regional leadership as a component of geopolitical strategy. The
establishment of various intergovernmental associations indicates that the
countries consider all types of cooperation through the prism of security.
The current realities dictate that only a comprehensive view of threats and
the ways to eliminate them makes it possible to create a single organization
and institutionalize ways to respond to security challenges. This once
again testifies to the fact that current geopolitical trends are dominated by
increasing regionalism and creation of blocks.

Ukraine’s aspirations for regional leadership as part of its geopolitical
strategy is expressed through the transformation of formats of interaction
with government entities and associations of different levels. In turn,
Ukraine-EU-NATO relations are being intensified. The current state of
regional formatsand alliancesindicates Ukraine’sadherencetothe European
vector of reforms and its significant progress in this area. Reformatting and
structuring of mutually beneficial cross-border partnerships with other
leaders of the global political arena is still the main objective of Ukraine’s
geopolitical strategy.

The main risk of declarative Ness of gradual implementation of the
outlined strategy is Russia’s aggression on the territory of Ukraine remains.
Ukraine needs regional and global support in this matter. In its turn, the
European Union commits to strengthen dialogue and partnership with
Ukraine in the context of its possible membership. The author’s further
research will deal with foregrounding the results of the implementation of
Ukraine’s declared regional leadership strategy in the short term.
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law policy and prospects for the development of criminal law, which can be
defined in international recommendatory instruments.

Keywords: criminal law policy; criminal legislation; human rights;
prevention of COVID-19; political transformation.

Transformacion del Derecho Penal en el Contexto del
Covid-19: La Experiencia de la Unién Europea y Ucrania

Resumen

El objetivo del estudio fue identificar las novedades del derecho penal de
Ucrania y los Estados miembros de la UE provocadas por la pandemia de
COVID-19, como normativa y herramientas de impacto social. Se aplico el
analisis de contenido, enfoque doctrinario, método comparativo, asi como
métodos generales para analizar trabajos de investigacion, normativa,
jurisprudencia y estadisticas sobre delitos relacionados con el COVID-19.
El derecho penal se considera parte de la politica anti-pandémica. Los
gobiernos nacionales se enfocan en responder a los delitos individuales
relacionados con el COVID-19 en lugar de las tendencias delictivas en
general. Debido a la situacion transitoria, la practica europea y ucraniana
ha mostrado la prioridad de adaptar el derecho penal existente para
prevenir el COVID-19. Se concluye que en general, la transformacion del
derecho penal pasa por establecer reglas que puedan aplicarse en cualquier
pandemia. Un area importante es la respuesta a desafios criminales de
largo plazo (violencia doméstica, crimen organizado) a través del derecho
penal. La experiencia de los paises europeos y Ucrania en la respuesta a las
amenazas globales revela incertidumbre en los enfoques de transformacion
del derecho penal.

Palabras clave: politica de derecho penal; legislacién penal; derechos
humanos; prevencion de COVID-19; transformacion
politica.

Introduction

The modern world is facing global crime and other destructive social
challenges that threaten the security of all countries. The reasonability of
cooperation of criminal law systems of different states and their groups
became an agenda item. Such interpenetration and mutual enrichment is a
complex process, as the levels of political, economic and legal development
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are different (Popko, 2021). However, it contributes to the improvement of
criminal law and its practical application for the comprehensive protection
of human rights, as well as law and order.

The COVID-19 pandemic has unprecedentedly affected all social
processes in the world, making controversies more acute and provoking
conflicts. Governments have faced a dynamic criminal situation, created
not only by the pandemic itself but also by quarantine restrictions imposed.
A significant number of states have reported a reduced crime rate promoted
by the isolation, while the level of domestic violence has increased
dramatically (Persak, 2020). Isolation and the active use of the Internet
have led to increased sexual violence rates, such as online harassment
and digital extortion. Crimes against children became especially frequent
(Europol, 2020d).

Public attention was also drawn to crimes in the field of production and
distribution of counterfeit COVID-19-related pharmaceuticals, and forgery
(European Parliament, 2020, Europol, 2020b). The problem of corruption
in the field of public procurement of protective and medical equipment,
filling of state funds has become more acute. The number of public fund
frauds (Mesko, 2021), with the supply of medical items and equipment for
their production has increased (Europol, 2020a). In October 2020, it was
stated at the meeting of the parties to the Palermo Convention that the most
serious criminal threat at this stage is the COVID-19 vaccine falsification
and their placement on the market (Csonka and Salazar, 2021)

In this context, a number of changes have been made to criminal law in
the EU and Ukraine. But this has raised a number of tactical issues, which in
turn have made the systemic problems of the limits of criminal influence in
democratic societies more acute. States have faced with the need to choose
the scope of restrictions on human rights and freedoms for the public good.
Public health is of paramount importance. Most countries have applied
securitized measures to protect it, including significant restriction of
fundamental democratic freedoms and expansion of police powers (Stott,
West and Harrison, 2020). Although this is in line with the public demands
set out in the EU Constitution, each measure must be carefully assessed
in terms of proportionality. This assessment is carried out in each state
(Dorneanu, Malka and Coeckelberghs, 2021)

Although restraints usually have little effect on the behaviour of most
people, it is criminal law that legitimizes states’ anti-pandemic policies.
Therefore, itis believed that excessive or illegal use of criminal law to address
healthcare problems can set a threatening case law (Mati¢ Boskovié and
Nenadié, 2021). Attention is paid mainly to the manifestations of crime as a
basis for the transformation of criminal law because of the relatively short
time and instable situation associated with the pandemic. The assessment
of the dynamics of the criminal situation varies from its uniqueness to
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its typicality, because the pandemic can be considered as another crisis.
Quarantine restrictions, together with persistent factors, affect crime rate
in the short term.

The long-term trend may be mainly the growth of mercenary crime
determined by the socio-economic consequences of COVID-19 (United
Nations Office on Drugs and Crime, 2020). Organized crime Trends are
much worse (Council of the European Union, 2020; Eurojust, 2021; Europol,
2020a). Experts, however, believe that they are not completely unexpected,
but only reflect its flexibility and ability to adapt to any conditions. This
feature is typical for any period of crisis (Europol, 2020c¢). At the same time,
it is noted that it is difficult to assess the impact of the pandemic on drug
markets. Post-crisis dynamics of supply and demand can significantly affect
supply channels and lead to increased violence (Europol, 2020a)

Problems of uncertainty regarding criminal law transformation in the
context of the pandemic have also entailed difficulties in modernizing
criminal justice. The unified judicial procedure for combating COVID-
19-related crimes has not been adapted to the change rates of quarantine
restrictions (House of Commons Justice Committee, 2021). At the same
time, the courts and law enforcement agencies were under extreme public
pressure, while judicial independence was perceived as a source of social
and political tension (Sarmiento, 2021) The provisions of the European
Convention and the case law developed on their basis cannot, however, be
levelled by the need to reduce costs and social distance (McCann, 2020).

Therefore, the EU and Ukraine, like other countries, need to determine
the importance of the pandemic for transforming criminal law as the basis
of criminal justice with regard to the rule of law.

During the pandemic, some new manifestations and certain trends
have emerged in the traditional types of crime, the duration of which is
not obvious. The issue of the introduction of criminal law responses for
non-compliance with quarantine restrictions by the population is criticized
in light of the provisions of the Convention for the Protection of Human
Rights and Fundamental Freedoms (European Court of Human Rights,
2021a).

Given the above, studying the specifics of the development of criminal
law in the European and other countries in the region in the pandemic
context is topical and appropriate for further improvement of the legislation
and practice.

The foregoing gives grounds to determine the aim of this study as
an analysis of European and Ukrainian experience of the criminal law
transformation in the context of COVID-19.
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This aim provided for the following objectives: determine the novelties
introduced in the criminal law of Ukraine and the EU during the pandemic,
including their compliance with the legal provisions of the ECHR, and
establish the social significance of general trends in criminal law.

1. Literature Review

The review of studies on the prospects for the transformation of criminal
law in the context of COVID-19 shows a wide range of diverse problems
considered by European and Ukrainian scholars.

Researchers raised the issue of the social significance of criminal law in
crisis situations, as quarantine restrictions established in other regulations
were the grounds for banning COVID-19-related actions. European and
Ukrainian researchers have concluded that governments have applied
similar approaches. The dynamic situation and incomplete understanding
of the nature and implications of the disease have led to excessive
restrictions and their partial regulation (Krajewska, 2021). Guarantees of
fundamental human rights established in the course of strict quarantine
were mostly rare and patternless (Zhuravel, Hetman and Hylyaka, 2021).
This has also affected the controversial understanding of the use of criminal
law in a pandemic.

The main tool of criminal law used to regulate the behaviour is the
criminalization of acts. The pandemic context poses serious threats to the
excess criminalization (there are examples of proposals to criminalize cough
in public places (Skolnik, 2020). Many studies emphasize the lack of a clear
understanding of the social significance of criminal law in general and its
main institutions in particular (Harding and Oberg, 2021), which leads
to inconsistent changes in legal regulation (Mati¢ Boskovi¢ and Nenadié,
2021), imposing excessive sanctions for violations and ever-changing
measures (Persak, 2020).

The authors note that it is difficult to assess the effectiveness of the
transformation of criminal law in an unstable situation with fairly long
criminal proceedings (Turanjanin and Radulovi¢, 2020). The negative result
is a violation of the fundamental principles enshrined in the Convention for
the Protection of Human Rights and Fundamental Freedoms (European
Court of Human Rights, 2021a). According to the experts, the implications
of such a policy are projected to the future, because there will be an
inevitable problem of further integration of convicts into society (Skolnik,
2020; Terpstra, de Maillard, Salet, and Roche, 2021).

At the same time, the issues of developing new criminal law provisions
and applying existing ones in the pandemic context remain poorly studied.
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Analysing the legal provisions of the European Court of Human Rights
(2021a, b, ¢), practitioners outline the potential problems related to the
compulsory vaccination (Varlamov, 2022).

The literature presents views on the importance of the type of guilt in
criminalizing actions, where subjects intentionally or negligently violate
quarantine rules, and determining the sanctions for such violations (Baker,
2020; Turanjanin and Radulovi¢, 2020). Ukrainian researchers discuss
the criminal law provisions of Ukraine, which are aimed at preventing the
spread of COVID-19 (Novikova, 2020), as well as controversial aspects of
the distinction between the administrative and criminal liability in this area
(Hupalo, 2020).

So, the literature review allowed talking about lack of unified
approaches. In general, studies of the interaction between the pandemic
and the development of criminal law are ongoing. The scale of the
pandemic implications is the basis for a new direction, where the criminal
law transformation will be studied as part of the development of criminal
justice (Baker, 2020).

2. Methods

In order to achieve its aim, this study was carried out with a view to the
practical tasks in stages based on the logic of studying and presenting the
material. These stages were the following;:

« search and selection of scientific literature and regulatory acts, the
ECHR case law;

« analysis of the content of the selected materials and evaluation of
the research findings;

e identifying trends in the transformation of criminal law in the
EU and Ukraine and clarifying their compliance with the legal
provisions of the ECHR;

« determining the aim of the article;

« drawing conclusions and providing practical recommendations to
improve the quality of criminal law and its compliance with human
rights;

« outlining prospects for further research in this area.

The empirical background of the study was the provisions of the criminal

law of the EU Member States (Bulgaria, Denmark, Spain, Latvia, Romania,

Hungary, Finland, France, the Czech Republic, Sweden) and Ukraine
concerning COVID-19-related crimes. The relevant provisions of the
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Convention for the Protection of Human Rights and Fundamental Freedoms
(European Court of Human Rights, 2021a) and the legal provisions of
the ECHR were also analysed. Besides, the experience of Poland, where
authorities have imposed administrative sanctions for COVID-19-related
offenses was considered. Nevertheless, these sanctions are informative for
this study in terms of the amounts of the fines (according to Engel criteria).
The study also involved statistics that reflect the COVID-19-related criminal
situation in Ukraine.

In aggregate, these data allow assessing the European and Ukrainian
experience of criminal law response to COVID-19-related crimes, its social
significance and prospects for the development of criminal law.

In achieving the aim set in the article, the following methods were used
in this study:

« content analysis to study significant volumes of regulatory and
scientific texts and determine their relevance to the problems of
criminal law transformation during the pandemic;

« doctrinal approach to study criminal law regulations as regulatory
structures that establish criminal liability for certain socially
dangerous acts;

« comparative method to establish similarities and differences
between the relevant criminal law provisions that were included in
criminal legislation or transformed during the pandemic period;

« general methods, including Aristotelean method, analysis and
synthesis, generalization.

3. Results

The COVID-19 pandemic has affected the criminal law transformation
by amending existing criminal laws and/or creating new ones. Accordingly,
we can talk about the formation of a set of criminal provisions (Organization
for Security and Co-operation in Europe (OSCE), 2020), where the anti-
pandemic policy of national governments directly determines their social
significance and structural features.

This set of provisions and their content are dynamic in view of the
temporal features of the pandemic. An act of violation of quarantine
rules may be identified as the main crime. These rules are established by
other regulations to prevent infectious (especially dangerous infectious)
diseases. This criminal provision is not new, as the problem of creating
a risk of getting infected with dangerous diseases existed long before the
COVID-19 pandemic. Therefore, this provision is either applied unchanged
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to violations of the COVID-19 prevention rules, or has been adapted to the
current situation.

An example is Article 325 of the Criminal Code of Ukraine “Violation
of sanitary rules and regulations to prevent infectious diseases and mass
poisoning”, which was introduced in 2009. For the purposes of countering
the COVID-19 pandemic, it was adapted to increase the severity of the
sanction, rather than the description of the act itself.

So, regardless of the specific legislative wording of the title of the article
and the terminology used to describe the signs of the act, it is possible to
identify similar characteristics of this crime in the criminal law of European
countries and Ukraine:

« the act is the violation of quarantine rules aimed at preventing the
spread of dangerous infectious diseases, which include COVID-19;

« these rules are established by other regulations, so criminal law
serves as an additional protection of public health and public safety;

« violation of the rules leads or may lead to the spread of the disease,
that is a person may be punished if his/her actions only posed a
threat of negative consequences;

» thereis a separate indication of such a violation in the event of grave
consequences (damage to health, death of one person or several
persons).

In some European countries (for example, the Czech Republic)
intentional and negligent violations of these rules are two separate crimes.
In Ukraine, this act is qualified under Article 325 of the Criminal Code
regardless of the type of guilt. However, there should be a fact of negligent
attitude to consequences.

With regard to the potential and actual damage that this crime can cause,
it is considered quite grave (serious). This is evidenced by the sanctions
imposed for its commission. At the same time, the criminal legislation of
some states provides that if the violation of the relevant rules does not
cause serious harm the penalty is a fine, but the amount is fairly large (see
Table 1).



Svitlana Tsyganii, Dmytro Shyian, Mariia Diakur, Vitalii Areshonkov y Volodymyr

Hospodarenko

Criminal Law Transformation in the Context of COVID-19: The Experience of the European

60 Union and Ukraine

Table 1. Comparison of the amount of punishment in the
form of a fine for violating quarantine rules without serious

consequences
Country Limits of fines for violating the most common
quarantine restrictions (EUR)
Bulgaria 5,100 — 25,500
Spain 100 — 30,000
Ukraine 535 — 1,606
France Up to 3,750
Czech Republic 107,000

Own elaboration.

Unreasoned changes in the number of fines for crimes related to violations
of quarantine restrictions in Ukraine have led to a negative balance of
administrative and criminal law sanctions. This is why an administrative fine
is greater than a fine provided as a punishment for a crime.

However, imprisonment is the typical punishment for this crime in the
criminal law of European countries and in Ukraine. This punishment is
established in case of both intentional and negligent violation of quarantine
rules. It is significant to compare the European and Ukrainian experience of
establishing penalties for violating quarantine rules in the event of serious
consequences (serious damage to health, causing the death of at least one
person) (see Figure 1).
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Figure 1: Comparison of custodial sanction (in years) for
violation of quarantine rules in case of serious consequences.

(Own elaboration).
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It was noted that the criminal law provisions on crimes related to
violations of quarantine rules aimed at preventing infectious diseases have
largely been adapted in European and Ukrainian legislation to prevent
the COVID-19 pandemic. Accordingly, persons who committed this crime
without connection with COVID-19 are also convicted under the relevant
article of criminal law. However, during the pandemic period, the number
of people accused of violating quarantine rules is objectively increasing
compared to previous periods. This increase is observed in the second half
of the pandemic period, which is due to the need to adapt investigative and
judicial bodies to changes in legislation. The experience of Ukraine confirms
this statement (see Figure 2).
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Figure 2: Dynamics of charges for violating quarantine
restrictions in 2019-2021 (Ukraine’s experience)

Source: Office of the General Prosecutor of Ukraine (2022).

According to the Unified State Register of Court Decisions, 15 sentences,
including 7 COVID-19-related crimes, were passed under Article 325
of the Criminal Code of Ukraine in 2019-2021. All the convictions were
instituted against entrepreneurs. In 6 cases, persons were fined from UAH
17 thousand (EUR 535) to UAH 34 thousand (EUR 1,070). In one case, the
convict was sentenced to 2 years in prison, but the person was released from
serving a probation sentence. It is noteworthy that the convicts are persons
who violated the quarantine rules at their enterprises (shops, restaurants,
etc.) only. In no case did such a violation entail serious consequences. In
addition to this crime, the criminal law of European countries and Ukraine
provides for other acts that may be classified as those related to COVID-19.
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For example, in Ukraine it is the falsification of medicines and document
forgery, including the use of forged documents (see Table 2).

Table 2. Statistics on COVID-19-related crimes
(Ukrainian experience)

Years Total number of | Falsification Violation of Document
registered crimes | of medicines | quarantine rules forgery
2019 444,130 29 70 15,359
2020 360,622 22 111 13,345
2021 321,443 21 101 14,037

Source: Office of the General Prosecutor of Ukraine (2022).

At the same time, no changes were made to the criminal law provisions
on falsification of medicines and forgery of documents during the pandemic.
Some European countries have criminalized forging or using forged COVID
documents. For example, at the end of 2021, a new article was introduced
into Latvian criminal law, which provides for liability not only for document
forgery, but also for the acquisition of a forged COVID-19 vaccination
certificate, test results or recovery certificate. The use of a real certificate,
but issued to another person will also entail punishment. Such acts may be
punishable by up to 1 year in prison.

It is worth noting that the social danger of such changes to the criminal
law of Latvia were caused by the involvement of healthcare workers
in the forgery of relevant documents and their acquisition by ordinary
citizens. There have also been attempts in Ukraine to criminalize forgery
of vaccination-related documents, however, it did not find support in
parliament. Today, all these actions are covered by the existing article of
criminal law on document forgery.

In some European countries (for example, Spain, Romania, Hungary)
new or existing rules have been introduced to prosecute for disseminating
inaccurate information about the pandemic. This experience was not
widespread and was negatively assessed by international organizations
(OSCE, 2020)

As the application of criminal law entails lengthy and complex criminal
proceedings, some countries have used administrative sanctions to address
the pandemic. For example, in Poland, administrative fines (up to € 6,600)
wereimposed forviolating quarantinerestrictions (participating in protests).
However, lower courts upheld the rule of law, closing administrative cases
brought by law enforcement agencies against protesters. In view of the Engel
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criteria, these provisions can be assessed as bordering on criminal coercion
due to the severity of financial constraints. Therefore, they are informative
in terms of understanding the trends in the criminal law transformation.

Governments’ resort to coercive action during the pandemic have
received unambiguous feedback among the population of European
countries and in Ukraine. Such a perception is reinforced by the unclear
link between criminal law and the success of anti-pandemic policies.

Besides, the problematic issue related to criminal law transformation
during the COVID-19 pandemic is the compliance of government decisions
with the provisions of the Convention for the Protection of Human Rights
and Fundamental Freedoms and the case law of the European Court of
Human Rights (2021a).

The reasonability of using criminal law to restrict the realization of a
number of human rights and freedoms during the pandemic must comply
with Article 15 of the Convention. In general, the uniqueness of the
situation, which requires restrictions on rights and freedoms, provides for
an assessment by national authorities. As the ECHR has stated in Ireland v.
The United Kingdom (§ 207): “It falls in the first place to each Contracting
State, with its responsibility for “the life of [its] nation”, to determine
whether that life is threatened by a “public emergency” and, if so, how far
it is necessary to go in attempting to overcome the emergency”. However,
Article 15(2) of the Convention protects certain rights from derogation from
obligations to secure them. They include those provided for in Article 7 of
the Convention (European Court of Human Rights, 2021b).

Legal certainty is a fundamental principle of building criminal law
provisions. The lack of “quality of the law” to determine the crime causes
a violation of Article 7 of the Convention (Kafkaris v. Cyprus, §§ 150 and
152). At the same time, the application of too vague concepts and criteria
in the interpretation of a legislative provision may make this provision
incompatible with the clarity and predictability requirements regarding
its consequences (Liivik v. Estonia, §§ 96-104) (European Court of Human
Rights, 2021c¢).

A serious rethinking of the role of criminal law in addressing social
issues is required in view of the necessity for states to respond to society’s
needs for protection against adverse events, including significant threats to
health. Emphasis should be placed on the need to transform criminal law
depending on how complex and long-lasting the threats to law, order and
security are.

It is obvious that criminalization of COVID-19-related acts as such is not
appropriate. It seems more appropriate to formulate generalized criminal
law provisions that could be used to protect public health in any pandemic,
without violating the analogy prohibition principle. However, the criminal
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law transformation in the context of the long-term consequences of the
COVID-19 pandemic should also be on the agenda. In particular, this
applies to criminal law provisions on domestic violence, online harassment
and digital extortion. A separate problem is the criminal law response to the
trends of organized crime that emerged during the pandemic.

The quality of criminal law should be a priority, because the application
of criminal law can cause serious social tensions, raise issues of segregation
and inequality, encourage mass discontent due to violations/restrictions of
human rights and freedoms. In the context of globalization of threats to
the rule of law, it is advisable to raise the issue of developing European
principles of criminal law policy and prospects for criminal law without
denying the sovereign right of states to criminal law rule-making. On the
basis of a comprehensive discussion, such principles could be enshrined in
an international instrument of recommendatory nature, to which all states
in the region could accede.

Such principles should include strategic, as well as legal and technical
aspects: the importance of criminal law as the last tool for resolving social
conflicts; systemic connection of criminal legislation with administrative
and tort law, as well as criminal procedure; defining the limits of criminal
law enforcement; compliance of criminal legislation with crime trends;
inadmissibility of excessive casualness in building criminal law provisions
to protect against analogy; clarity of criminal law structures to prevent
certainty principle violations, etc.

4. Discussion

Theresearch findings demonstrated that the criminal law transformation
during the COVID-19 pandemic is on the agenda in all EU member states
and in Ukraine. There is no comprehensive research on this topic either in
European countries or in Ukraine because the situation is unstable.

Our study confirmed the importance of research on the significance
and prospects of criminal law as a social regulator. We should agree
with the researchers that the pandemic has led to tactical criminal law
transformation: over-criminalization and high change rates. This has
resulted in uncertainty and confusion in the development of anti-pandemic
strategies and has led to accelerated procedures for discussing and adopting
new or changed provisions (Boskovi¢ and Nenadi¢, 2021). Our research has
shown that this calls into question the understanding of crime as a category
that embodies ethical compromise in any legal system (Harding and Oberg,
2021). The research findings demonstrated the validity of expert opinions
on the inadmissibility of the use of fuzzy standards and vague concepts in
the criminalization of actions (Krajewska, 2021). This is influenced by the
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negative prospects of further stigmatization of convicts (Skolnik, 2020;
Terpstra et al., 2021). We also confirmed the controversial nature of the
imposition of severe sanctions for violations of ever-changing rules and
measures (Persak, 2020).

Currently, experts donothave avision of the reasonability of transforming
criminal law with a focus on eliminating/limiting the long-term implications
of the COVID-19 pandemic. Although Europol (2020c¢) reports and some
EU strategies (Council of the European Union, 2020) emphasize crime
trends (domestic violence, sexual offenses against children, organized drug
crime, etc.), scientific assessment of relevant criminal law provisions is still
being formed. We consider this threatening from the perspective of further
development of criminal activity.

Scientific research that dealt with the criminalization and penalization
of violations of certain anti-pandemic measures are generally declaratory.
They address the features of crime related to violation of quarantine rules in
the criminal law of European countries (Turanjanin and Radulovi¢, 2020),
the establishment and application of significant fixed fines (Baker, 2020).
In the Ukrainian literature, such an analysis is accompanied by negative
assessments of the quality of legislation in view of law enforcement practice
(Hupalo, 2020; Novikova, 2020). In this context, we advanced and proved
the thesis of the priority of adapting existing criminal law over developing
new ones. We also established a certain discrepancy between the traditional
and modern provisions of the criminal law of European states and Ukraine.

The thesis on the reasonability of developing and discussing European
principles of criminal law policy and prospects for the development of
criminal law is another result of our study, which could be enshrined in an
international recommendatory document.

Conclusions

In a pandemic context, national governments are actively using the
criminal law tools to maintain law and order and ensure the safety of
the population. Therefore, the analysis of approaches to criminal law
transformation in European countries is relevant.

The study found that criminalizing and penalizing COVID-19-related
actions is considered part of anti-pandemic policy. The focus is on the
response to individual crimes related to COVID-19, rather than on crime
trends in general. The predominant approach in European countries and
in Ukraine is the adaptation of existing criminal law provisions in order to
prevent COVID-19. The pandemic promoted the increase in penalties for
crimes related to violations of quarantine rules.
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Some European countries have introduced criminal liability for forging
COVID documents (vaccination certificates, tests), while Ukraine refused
to criminalize those acts. The introduction of a criminal law ban on the
dissemination of certain information during the pandemic was negatively
assessed by international organizations. In general, incomplete compliance
with the provisions of the Convention for the Protection of Human Rights
and Fundamental Freedoms and the case law of the European Court
of Human Rights (2021a) are the problems of criminal law in European
countries and in Ukraine in the context of the COVID-19 pandemic.

It is reasonable to raise the issue of developing European principles of
criminal law policy and prospects for the development of criminal law in the
context of globalization of threats to public security. Such principles could
be embodied in an international recommendatory instrument based on a
comprehensive discussion. Such principles should include both strategic,
legal and technical aspects: the importance of criminal law as the last tool for
resolving social conflicts; systemic connection of criminal legislation with
administrative and tort law, as well as with criminal procedure; defining the
limits of criminal law enforcement; compliance of criminal legislation with
crime trends; inadmissibility of excessive casualness in developing criminal
law provisions to protect against analogy; clarity of criminal law structures
to prevent violation of the certainty principle.

This study underlines the pandemic situation affects the criminal law
transformation despite its dynamics. The prospects for further comparative
analysis of the development of criminal law of the EU and Ukraine is the
unification of national criminal law policies, improving rule-making and law
enforcement. This opens up additional opportunities for the development
of uniform standards of criminal law in the European region in order to
protect human rights and security of society.
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Problemas de la celebracion de acuerdos de
subrogacion: practica de Ucrania y la Unién europea

Resumen

El objetivo del articulo fue identificar los problemas tipicos de celebrar
acuerdos de gestacion subrogada en el contexto de desafios supranacionales
ypandemias. Este objetivo se logro teniendo en cuenta las peculiaridades del
estatus legal de la gestacion subrogada en los principales paises europeos.
Métodos de observacién, analisis juridico comparado y simulaciéon
juridica se convirtieron en las herramientas metodoldgicas basicas para la
investigacion. El estudio result6 en la agrupacion de los paises europeos
segun el estado de legalizacion de la gestacion subrogada, asi como en la
descripcion de los principales problemas para concluir y ejecutar acuerdos
de gestacion subrogada. Se afirmo que las mujeres en las realidades actuales
se estan convirtiendo en portadoras gestacionales comerciales y no estan
actuando en el mejor interés del nifio. El estudio demuestra ademéas un
alto grado de nivelacion de los términos de los acuerdos de subrogacion
en Ucrania, lo que requiere una respuesta inmediata del legislador. Se
argumenta que el enfoque de la subrogacion altruista tiene el potencial
de erradicar los acuerdos comerciales en un contexto transfronterizo. La
investigacion adicional de los autores se centraré en establecer un enfoque
internacional unificado y 6ptimamente eficaz para resolver los problemas
de celebracién de acuerdos de subrogacion.

Palabras clave: maternidad altruista; autonomia corporal; portadora
gestacional; tecnologias innovadoras; medicina
reproductiva.

Introduction

Reproductive function with the use of medical technologies is a trend
characterized by striking roots and continuous development in society.
Increasingly limited opportunities for international adoption have
contributed to the spread of international surrogacy. In this regard, a
wide range of methods are available today for infertile couples, which
are important in supporting natural fertilization (Wennberg, 2020). If
surrogacy is legal in any country, citizens have the right to travel abroad
for a variety of reasons: to gain access to surrogacy with more innovative
infertility treatment, lower costs, the ability to use genetic engineering
using specific genetic materials (Caldwell, 2019).

Cross-border gestational surrogacy may raise some legal issues regarding
the return of these citizens to their country with children conceived illegally
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or fraudulently. Surrogacy also raises important ethical issues that make
it difficult to solve legal problems in case of international surrogacy. This
is a major obstacle to achieving a common approach and a minimum
international legal framework (Gonzélez, 2020).

Unfortunately, international surrogacy is increasingly positioning
itself as a negative form of cross-border reproductive assistance, so-called
“reproductive tourism”. The international community recognize that it is
currently impossible to monitor medical procedures, professional practices,
ethical standards, the free consent of a surrogate mother or the independent
counselling used in the framework of an international surrogacy agreement.
Profits or intermediaries of any kind automatically make international
surrogacy agreements ethically questionable.

Surrogacy is not always viewed from a negative perspective. Surrogacy
can be traditional or gestational: in the first case, the surrogate mother
uses her own egg and undergoes artificial insemination with the sperm of
the intended father or donor. Gestational surrogacy instead relies on an
embryo created by in vitro fertilization (IVF) and implanted in the surrogate
uterus. A child born as a result of gestational surrogacy has no genetic link
to the surrogate mother. The intended parents may be heterosexual or
homosexual couples, or even single. In gestational surrogacy programmes,
the incidence of clinical pregnancies with embryo transfer ranges from 19
to 33%, with 30 to 70% of couples who have reached clinical pregnancy
becoming parents (Piersanti et al., 2021).

However, critics believe that variable methods, including surrogacy,
can lead to the transformation of human life into the commodity and
exploitation of women, making surrogacy highly commercial and bioethically
controversial (Bertelli et al., 2019). These methods, taken separately,
provide fertilization, but when used together can lead to the emergence of
real “children’s factories”, which already exist in poor countries and mostly
operate illegally.

Litigation over the conclusion, interpretation and legal consequences
of surrogacy agreements is currently on the rise in many countries. When
deciding on surrogacy, courts tend to prefer several factors that often conflict
with each other: the best interests of the child, the rights of the gestational
mother, the genetic link between the child and the genetic father, or the
couple who signed the surrogacy agreement. There is no consensus in the
legal or ethical community as to which of these factors should be a priority
(Gonzalez, 2020).

In today’s world, there are different national approaches, from
permissive to prohibitive, from regulatory to non-regulatory. The most
liberal approaches are based on the right to start a family and women’s
autonomy. Most prohibitive approaches reflect ethical or religious
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arguments against potential and documented methods of exploitation,
especially when reproduced by third parties. Although case law is evolving
in terms of children’s rights, any international instruments do not directly
address this issue, leaving different interpretations open.

The Surrogacy Agreement is a long and complex legal document that
includes a wide range of legal remedies, contingencies and guarantees
for both surrogate mothers and prospective parents, as well as protecting
the child’s well-being before and after birth. It is important to emphasize
that the special medical component of such a legal relationship must also
be taken into account in detail. Therefore, there is a need for in-depth
bioethical and legal research to reform legislation on the combined use of
assisted reproductive technologies.

Given the above, the aim of the article was to identify and reveal current
issues of concluding surrogacy agreements in Ukraine and EU countries.
This aim involved the following objectives: 1) identify current trends that
affect the procedure for concluding surrogacy agreements; 2) reveal the
state of legal regulation of surrogacy in Ukraine and EU countries; 3)
outline the prospects of legal innovations in the legal field of Ukraine in the
studied area.

1. Materials and Methods

The research procedure is presented in Figure 1. In turn, the sequence
of scientific research was determined by the leading areas of scientific and
legal research on the selected topic. Particular attention was paid to the
debatable rules of law in the field under study. Variable approaches to the
legalization of surrogacy have revealed common mistakes in the conclusion
and execution surrogacy agreements in this area in different countries.



Basic experiment

1) Identifying the leading,
debatable aspects of the
institution of surrogacy.
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Main experiment

1) Outlining the most
effective vectors for
improving the legal

structures of surrogacy
agreements, solving typical
problems of law
enforecement in the field of
surrogacy and protection of
the interests of the parties.
2) Analysis of the obtained

Analytical stage

1) Processing selected data
on the research topic.

2) Drawing sound scientific

and practical conclusions.

1) Analysis of the results at

data, their generalization.
this stage of the study. it s

Figure 1: Schematic representation of the research on the
subject of the article.

The study was based on a set of general and special methods, scientific
approaches and theories, which found their detailed consideration at each
stage of scientific research. The main research methods were observation
and comparative legal analysis. The specified methodological tools helped
to reveal the main problems of realization of the rights and lawful interests
of the parties to the contractual legal relations in the field of surrogacy;
substantiate the reasonability of introduction of new medical procedures in
a complex with the corresponding legislative innovations; it is proposed to
find a unified international legal approach to the problems of contractual
relations in the research area and to ensure the best interests of the child.

The comparative legal method was also used in the comparative analysis
of current national legal norms of Ukraine in the field of surrogacy with legal
systems and the latest scientific developments of other countries in order
to identify positive legislative practice, which is appropriate and possible
for testing in our country in view of the peculiarities of the domestic legal
system.

In turn, the dialectical method of cognition of phenomena and processes
allowed determining the state, directions and prospects of development
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of research and legislative developments in the field of legal regulation
of the institution of surrogacy in Ukraine and the European Union. The
historical and legal method was applied during the study of the genesis of
the development of legislation governing the use of assisted reproductive
technologies in Ukraine and foreign countries; methods of analysis and
synthesis were used to establish the nature and content of the institution
of surrogacy.

Besides, these methods allowed outlining the variability of legal
structures of agreements. Conclusions were drawn in accordance with the
aim of the study through the dogmatic method. Taking into account the
experience of foreign countries, the method of analogy allowed concluding
that it is necessary to adopt new regulations in Ukraine. Forecasting and
proposals for legislative innovations were realized through logical methods
of knowledge and the method of legal simulation.

The theoretical and methodological background of the author’s scientific
research was the works of leading scholars and practitioners in the field of
surrogacy and contract law. Considerable attention was paid to the results of
comparative studies of the legal status of surrogacy in various jurisdictions,
previously conducted by representatives of the doctrine. Drawing author’s
conclusions was facilitated by the analysis of primary sources of legislative,
regulatory acts and international documents on the subject of the article.
A total of thirty-three sources have been tested in the article. Regulatory-
semantic methods, as well as other scientific tools were used in formulating
legislative proposals. The set of methods, techniques and tools determined
by the aim of the article and the research objectives helped to reveal the
issues outlined in the article as much as possible.

2. Results

According to the 2019 Council of Europe Report: Anonymous Sperm and
Oocyte Donation: Balancing the Rights of Parents, Donors and Children,
about 8 million children were born using assisted reproductive technologies
(Council of Europe, 2019). The global COVID-19 pandemic has slowed the
growth of surrogacy and reduced the number of international surrogacy
agreements concluded in 2020 due to restrictions on foreign border
crossings imposed and implemented by most European legislators. It is
believed that this trend will continue until the end of the global pandemic
and is expected to end with the lifting of travel restrictions. Prior to the
introduction of coronavirus restrictions, surrogacy was considered a global
emerging market. According to the forecasts of GlobeNewswire (2019), by
2025 the cash flow in the field of surrogacy “will exceed $ 27.5 milliard”.
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Atthe sametime, not all surrogacy contracts are paid. Altruistic surrogacy
refers to those agreements where the surrogate mother does not receive
monetary compensation. In most altruistic agreements, the surrogate
mother is a close relative of the probable parents. In turn, the commercial
surrogacy agreement provides a surrogate mother’s compensation package
tailored to the unique situation of each surrogate mother. The surrogate
compensation agreement details the pre-determined plan under which the
intended parents agree to cover medical expenses, travel expenses, court
costs and other potential expenses that may arise during the trip. The
surrogacy agreement must include the provisions of regulatory law, as it
is necessary to take into account the legality of surrogacy in a particular
country.

It is advisable to refer to the general terms and conditions of the
agreements in the research area. In particular, such an agreement should
detail all aspects of conception, including whose gametes are used, how
many embryos will be transferred in one attempt, how many attempts
will be made to implant embryos, whether embryos used will be fresh or
frozen, any genetic research, and similar details. It is especially important
that any contract with a surrogate mother stipulates the legal maternity and
paternity. It should be ensured that the intended parents are recognized
as legal parents, releasing the surrogate mother (and her spouse, if any) of
all rights and responsibilities with respect to the child. The agreement also
guarantees that parents will receive immediate custody of the child after
birth.

In order to properly protect the interests of the unborn child, the
surrogacy agreement must provide for an emergency plan. For example,
if the parents die or become disabled before the full fulfilment of the terms
of the agreement. Intended parents must provide evidence that they are in
any case capable of fulfilling their financial obligations under the contract
and securing the child’s future legal status. This includes the appointment
of guardians for the child and custodians to ensure that the surrogacy
agreement is concluded, executed and all costs and obligations of surrogacy
are met.

The contract must specify the procedure if any of the parties involved
divorces or marries before the end of the agreement. To avoid potential
problems, surrogacy agreements generally prohibit both prospective
parents and surrogate mothers from performing any of these actions before
the child is born. Parents are responsible for obtaining health insurance
for their child, and usually pay any insurance premiums, surcharges or
uncovered medical expenses related to pregnancy and childbirth. The
surrogate mother should review her own health insurance policy before
signing the agreement to make sure that the policy does not preclude her
from participating in surrogacy. The agreement must include information



Tetiana Y. Tarasevych, Yaroslav Y. Melnyk, Mariia B. Melnyk, Hanna L. Krushelnytska y
Halyna H. Hrytsenko

78 Problems of Concluding Surrogacy Agreements: Practice of Ukraine and the EU

on the amounts that can be paid to the surrogate mother and the procedure
for such payments.

The agreement between the parties must also provide for legal
consequences in the event of a miscarriage or abortion. According to the
current practice, the decision to try again in this case is made either with
the consent of the parties, or, more often, remains at the discretion of the
surrogate mother. In the tragic case of a child dying at birth or shortly
thereafter, custody of the remains is usually passed on to the prospective
parents who arrange the funeral. The child’s name should be included in the
agreement, along with instructions for the hospital on how the names of the
prospective parents will be listed on the birth certificate. Given the above,
it is advisable to summarize the leading standard terms of the surrogacy
agreement (Figure 2).

Significant terms of the surrogacy agreement

« Type of surrogacy
(traditional of gestational)

« Indications for surrogacy:

- the absence of the uterus in the genetic mother;

« - deformities of the cervix or uterine cavity;

« - cancer or other serious diseases;

« - detection of pathological conditions in which pregnancy can threaten a
woman'slife;

« - miscarriages (3 and more);

« - repeated unsuccessful attempts at in vitro fertilization;

« - single men's or women's desire to have a child;

« - homosexual couples' desire to have a child.

« Financial categorization of surrogacy
(altruistic or commercial agreement)

» Determination of medical orginazation

« Inclusion of provisions on the governinglaw

« Detailing the conception procedure

= Obligations of genetic parents on: 1) payment of medical expenses; 2)
payment of monetary compensation for the expenses of the surrogate
mother during pregnancy(clothing, food, salary wage compensation, etc.);
3) payment of remuneration in case of childbirth; 4) payment of monetary
compensation to the surrogate mother in case of premature unintentional
termination of pregnancy.

« Obligations of a surrogate mother: 1) comply with all requirements of
the medical institution; 2) adhere to all necessary precautions in order to
preserve her health and the health of the child; 3) provide notarized written
consent for entry of the child's genetic parents in the birth certificate after
the birth of the child (children).

Figure 2: Leading typical essential terms of the contract in the
field of surrogacy in a cross-border context summarized by the
author based on the analysis of empirical data.

Let’s turn to the practice and problems of concluding relevant
agreements in different jurisdictions. The implementation of surrogacy
procedure in Ukraine is characterized by a number of features: there must
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be a commercial surrogacy agreement, which provides for the payment of a
specific amount of fee, which does not contain restrictions on the amount of
remuneration; there is no legislative provision for obtaining a permit from
the guardianship and wardship authority (as in the case of adoption). Upon
the birth of a child, the surrogate mother signs a permit to transfer the child
to the biological parents.

In this case, there is no need to consider the case in court, all legal
relations are governed primarily by Article 123 of the Family Code of
Ukraine (Verkhovna Rada of Ukraine, 2002) and the relevant agreement.
The names of the biological parents are entered in the birth certificate. The
parental rights to the child fully belong to the genetic mother and father. A
surrogate mother in Ukraine should not be genetically related to the unborn
child and is considered only as a “gestational carrier”.

Besides, the basis of legal regulation in Ukraine is the Law of Ukraine
“On Fundamentals of Health Care Legislation” (Verkhovna Rada of Ukraine,
1992) and the Procedure for the Use of Assisted Reproductive Technologies
in Ukraine, approved by the Order of the Ministry of Health of Ukraine
No. 787 of 09.09.2013 (Ministry of Health of Ukraine, 2013). Therefore,
the current legislation of Ukraine regulates the possibility of implementing
assisted reproductive technologies, in this case — surrogacy. Ukraine has
no obligation to test the ability of expectant parents to legalize child status
in countries where surrogacy is prohibited. Unfortunately, minimizing legal
risks is a matter for biological parents alone, not for medical clinics and
agencies that provide this procedure.

Legal relations arise between the surrogate mother, potential parents
and medical organizations, and are governed by the relevant agreements
between them. Two types of agreements are concluded for the purpose
of legal support in this case: between the genetic parents and the agency
(medical institution), and between the genetic parents and the surrogate
mother.

The main terms of the agreement between the agency (medical
institution) and the genetic parents are not clearly established by law.
As a result, those agreements are concluded in a simple written form
provided by the agency, without notarization. There is a current problem of
contractual regulation of surrogacy in Ukraine. Paragraph 6.11 of Order No.
787 (Ministry of Health of Ukraine, 2013) stipulates that such an agreement
is not subject to mandatory notarization, but a notarized copy of the written
general agreement between the surrogate mother and the woman (wife) or
spouses.

In contrast, in most EU countries, the principle of family law “mater
semper certa est” acts as a legal barrier to surrogacy agreements. According
to this principle, a surrogate mother is also considered a legitimate mother
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because she gives birth to a child. Therefore, the future parents must go
to court if they want to be appointed legal parents of this child. The main
purpose of these prohibitive and restrictive laws is to protect the rights,
dignity and well-being of both surrogate mothers and future children.

In parallel with the increasing use of surrogacy, EU countries have
decided to allow surrogacy only in certain cases: for example, Greece (Masry,
2003), Portugal (VLex, 2016) accept an altruistic model only. However, in
2019, the Portuguese Constitutional Court repealed a number of provisions
of a law passed by parliament on suspicion of violating constitutional
principles and rights in the field of family law. Some countries have decided
to explicitly prohibit surrogacy, such as Germany (Ministry of Justice of
Germany, 1990) and Spain (Instituto Bernabeu, 2007) or even consider it a
crime, such as Article 227-13 of the Penal Code of France (Legislationline,
1992).

Surrogacy is prohibited by law in Spain, so the only option available
to prospective parents is to consider going to another country to complete
the procedure. However, individuals and couples can start the treatment
process in Spain in a private clinic and arrange for their gametes to be
transferred to the country where the surrogacy process will begin. The
cost of surrogacy will depend on the country of destination and whether
treatment is started in Spain (Statista, 2019).

In countries where surrogacy is permitted, there may be specific
legislation governing it (Legislation.gov.uk, 1985), or surrogacy is permitted
without any specific law, applying the principle that “everything that is
not forbidden is allowed” (for example, Belgium and the Netherlands). In
practice, cases of surrogacy still exist (this is possible in some hospitals,
under certain conditions and under strict control), for example in Belgium.
The surrogacy agreement is considered invalid, so the surrogate mother
(whether or not she is the genetic mother of the child) cannot be forced to
give up the child after birth.

Therefore, the parental relationship between the child and the
prospective parents must be established through adoption, as the surrogate
mother’s name is recorded on the birth certificate and the surrogate
mother is considered the legal mother. Belgian courts generally agree to
grant adoption in such cases if it is in the best interests of the child and
provided that surrogacy has not been rewarded. If the surrogate mother is
not married, the prospective father may recognize the child if the surrogate
mother agrees. In this case, only the prospective mother should adopt the
child. When surrogacy is legal (altruistic or commercial), it can be restricted
for citizens or legal residents (for example, in Portugal). Therefore, a
conditional list of countries for the implementation of surrogacy procedures
can be provided (Table 1).
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Table 1. Surrogacy in the world — the distribution by the
state of implementation (summarized by the author based
on the results of observation over the transformation of legal
regulation).

Distribution of countries by trends in the implementation of
surrogacy procedures

Altruistic and Altruistic surrogacy is Altruistic and
commercial surrogacy allowed commercial

is prohibited surrogacy is allowed

« France; « Netherlands (com- e Ukraine;
mercial surrogacy .
+ Germany; is prohibited) . 5uss1an Federa-
0n.
+  Ttaly; . B_ellgium (commer-
. . cial' surrogacy is
Spain; illegal)

« Portugal;

. o Denmark;
o Lithuania » Greece;
«  Czech Republic;

e United Kingdom
(commercial _ sur-
rogacy is prohibit-
ed%

It should be emphasized that most surrogacy agreements are
international agreements. An international agreement in the field of study is
an agreement that includes more than one country of permanent residence,
citizenship or place of permanent residence of prospective parents, donors
and pregnant mothers. Such arrangements have emerged over the past
few decades, primarily due to the evolution of the “family concept”, which
has shifted from traditional heterosexual couples to single parents, foster
families, the legalization of extramarital relationships or same-sex couples.
Second, this trend is determined by the increase of international mobility
of people as a result of globalization. Even in situations that do not allow
such parents/couples to have children on their own, they are still willing
to become parents and therefore resort to surrogacy, which has become an
alternative to adoption.

Legal problems usually begin when a person or couple returns to their
country with a surrogate child and tries to be recognized as the child’s
parents. Problems may arise before returning to their country. For example,
a baby needs to obtain a passport, and their own embassy may not issue the
necessary documents because they may have evidence that the child was
born as a result of fraud. For the most part, children’s citizenship depends
on the nationality of their parents (ius sanguinis; for example, in Spain, the
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first paragraph of Article 17 of the Civil Code states that a child is Spanish if
at least one parent is a Spanish citizen) (Ministry of Justice of Spain, 2013).

At the same time, in the case of surrogacy, the issuance of a passport may
be denied because paternity and maternity are not recognized, so the child
cannot obtain the citizenship of his/her parents. Depending on national
law, legal recognition of a child as a person indicating his/her origin may
be required; in some cases, this may be required when a child needs to be
enrolled in school, vaccinated or when a fee must be paid to the national
health system. Besides, the authorities of the parents’ country of origin can
intervene in a wide range of legal issues to recognize the legal status of a
child belonging to a married couple at any time.

Problems can also arise when the probable parents are a same-sex
couple or a single father. Surrogacy may be considered the only way to have
a child, but national parental law may not allow same-sex couples or single
parents to have children. When they return home, they may face certain
legal difficulties in recognizing them as parents. Complications can arise
when probable parents travel to another country to seek surrogacy, even
though surrogacy is legal in the country of origin. This may apply to couples
or single people who do not comply with the legal requirements of their
national law. Upon returning home, these parents will face the same legal
challenges in trying to be recognized as the child’s legal parents.

Eventually, problems may arise if international surrogacy has taken
place in a country where there is no special legislation on such procedures.
Therefore, if there are any problems, such as complications during
pregnancy, lack of agreement between the prospective parents and the
surrogate mother, the surrogate mother’s refusal to transfer the child after
birth, divorce of the prospective parents during the process, or alleged
change of parental views after pregnancy, there may be no legal provisions
governing such cases.

However, a judge can always provide a legal solution to these potentially
problematic situations by applying existing national rules of origin and
contracts. The outlined problems significantly increase uncertainty and
contribute to the negative attitude towards surrogacy. The leading problems
during and after the conclusion of the surrogacy agreement were identified
as a result of the scientific research (Figure 3).

There is little consensus among European states on the legal regime of
surrogacy in general and transnational commercial surrogacy in particular.
In this context, the case law of the European Court of Human Rights
(ECHR) is particularly important in this regard, as it provides a common
background for the legal regime of transnational commercial surrogacy
in Europe. In 2010, the Hague Conference on Private International Law
launched a project on parenthood and surrogacy.
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In March 2019, a group of experts decided to develop a convention “on
the recognition of foreign judgments on legal parentage” and “a separate
protocol on the recognition of foreign judgments on legal parentage,
recognition of the implications of an international surrogacy agreement.”
The group will meet in 2022 again to finalize the report it will present to
the General Affairs and Policy Council in 2023 (Experts’ Group on the
Parentage, Surrogacy Project Chair of the Experts’ Group on the Parentage
& Surrogacy Project, 2021).

Recognition of
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Figure 3: List of conditional problems in the field of
implementation of the terms of the surrogacy agreement
grouped by the author.

In early 2021, a group of experts in international law and human
rights adopted the Verona Principles for the Protection of the Rights of
the Child Born through Surrogacy (International Social Service, 2021).
These Principles are intended to inspire and guide legislative, political and
practical reforms to protect the rights of children born through surrogacy.
The principles were created in anticipation of further evolving efforts, in
the broader human rights framework. The Verona Principles have received
the support of the UN Committee on the Rights of the Child, they are
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recognized as an important contribution to the development of guidelines
on the protection of the rights of children born through surrogacy.

3. Discussion

Research has shown that surrogacy is a procedure that raises deep
ethical and religious issues and considerations. Usually, a person who
wants to have a child assumes the medical risks of pregnancy, while the
surrogate mother assumes the risk in surrogacy agreements. As a result,
the state is obliged to ensure the practical implementation of the necessary
rules and conduct long-term monitoring of all participants in the procedure
to ensure that neither party suffers long-term harm (Ellenbogen, Feldberg
& Lokshin, 2021). The dynamics associated with surrogacy agreements
emphasize that the altruistic element, that is helping couples with fertility
problems to achieve parental rights, is the driving force for most surrogate
mothers (Piersanti et al., 2021).

It should also be emphasized that a simple ban on commercial surrogacy
does not solve the main problems: the ban could lead to the development of
underground businesses, which is likely to jeopardize and harm the interests
and rights of women who need to improve their financial conditions through
illegal and disguised surrogacy (Rudrappa, 2018).

Besides, the use of altruistic surrogacy as the only legal alternative
may contribute to the absolute deregulation of surrogacy, which in turn
may lead to increased exploitation of women. In this case, the adoption of
labour legislation aimed at protecting women who have decided to become
surrogate mothers and considering them valuable and indispensable
elements of the labour force could be an effective way to combat the
exploitation of surrogacy (Stuvey, 2018).

As a result of scientific research, it was stated that there is a problem of
“physical autonomy” of the surrogate mother in all surrogacy agreements,
which is mostly not taken into account in the discussion of surrogacy. So, the
preferences of prospective parents are potentially formed. In this case, the
best way to protect women’s independence in surrogacy is to consider each
case individually and give women the right to become surrogate mothers
only in case of no social pressure and coercion of all kinds (Gustafsson,
2019).

It can be concluded that reproductive medicine in Ukraine is not properly
reflected in legislation, as there is no systemic approach to this regulation.
Adoption of a high-quality legal act that will regulate and control the field
of assisted reproductive technologies, including surrogacy, will be able to
protect the rights of all participants in the process, to eliminate the relevant
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abuses. A number of scholars conclude that it is necessary to use a notarized
form of surrogacy agreement, which will significantly reduce the risk of
adverse consequences for the parties and the criminal component in this
segment of the service (Andrushchenko et al., 2021).

Existing international legal instruments regulate some problems of
international surrogacy, which cannot properly ensure the implementation
of these issues. The ECHR has developed several decisions on international
surrogacy, for example, reproductive tourism or recommendations on how
to recognize a child-parent relationship in surrogacy with a prospective
father who is not the child’s biological father, but it is necessary to develop
a good international legal instrument now. Prompt response in relevant
cases is particularly relevant in this case.

The Hague Conference on Private International Law is currently
developing such a protocol. However, there are a number of issues that also
need to be addressed by this protocol. Scholars insist that the protocol should
also provide a body that will have the right to monitor the implementation
of this legal initiative and have the authority to resolve disputes between
the parties to international surrogacy (Maydanyk & Moskalenko, 2020).

Conclusion

Given the increasing number of couples who cannot conceive on their
own, along with the latest technological innovations, and the largely
altruistic nature of surrogacy, the practice of contracting in the field
under study is growing. However, the expediency of strict precautionary
measures to protect both the rights and interests of the gestational carrier
and the alleged parent(s) is urgent. Therefore, the state, which implements
surrogacy procedures, is obliged to legalize clear rules that will ensure
the legal relations with the legal balance of interests of the parties when
concluding agreements in this area.

A detailed study of different national approaches to solving the problem
of surrogacy shows the ambiguity of the positions of legislators. In some
countries surrogacy is completely prohibited, while in some countries only
commercial agreements are prohibited, in others — the use of assisted
reproductive technologies is limited in general. However, surrogacy is
largely legalized by states, including the EU and Ukraine. Therefore,
the comparative analysis of the basics of legal regulation of surrogacy
agreements is of particular importance within the framework of legal
science.

The research found that Ukraine is currently considered the most
convenient and liberal country for commercial surrogacy, which differs
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significantly from EU policy in the field of altruistic surrogacy. Therefore, it
is reasonable to adopt a detailed regulatory act on the territory of Ukraine
which will be able to regulate both legal relations in the field of surrogacy
and the legal consequences of concluding agreements in this area in a cross-
border context.

Given the need for legislative transformations both at the national level
of Ukraine and EU member states, and in the international legal field,
further research will be conducted in order to make a comparative legal
analysis of relevant innovations.
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El papel del nimero de delitos penales detectados en
el sistema de indicadores de desempefio policial

Resumen

El objetivo del estudio fue analizar el sistema de actuacién policial
y determinar el papel del indicador que muestra el namero de delitos
detectados en este sistema. Se realizd un estudio integral del tema elegido a
través de métodos empiricos y tedricos, asi como el anélisis comparativo. Se
determina que los componentes del sistema de indicadores de desempeno
policial incluyen el nivel de confianza publica en la policia como indicador
fundamental que refleja el estado real de delincuencia y seguridad en el
pais; el nivel de deteccidon de infracciones penales; tasa de criminalidad
y seguridad ciudadana; tasa de interaccién entre ciudadanos y policia;
tiempo de respuesta a las ofensas. Se constaté que la relacion de delitos
detectados y resueltos para el periodo informado permite reflejar el
desempeno policial en la lucha contra el delito, identificando los principales
problemas de caracter organizativo, personal, material, técnico y juridico
de sus actividades. La evaluacion de la eficacia de la actuacion policial a
través del prisma de los delitos detectados prevé una mayor investigacion
y justificacion a fin de determinar herramientas juridicas eficaces para su
regulacion.

Palabras clave: actividad; crimen; delitos; deteccion; policia.

Introduction

Police reform is necessitated by the statehood development stage,
political, socio-economic and legal transformations, and building up efforts
to combat crime. In this context, changes in the system of real orientations
and the attitude of the police officers to the performance of their official
duties become a priority. Legal, economic, political and social factors of
objective reality always influence policing, which is constantly in the public
eye in different parts of the world. As the public is the main user of police
services, it should control their completeness and quality. Policing is not
only the result of the implementation of the provisions of current legislation,
but is the result of the implementation of a range of organizational and
legal tools. In aggregate, such tools contribute to the establishment of an
appropriate mechanism for establishing the right conditions and factors to
ensure the professional activities, rights and interests of the police as a key
player in the jurisdiction process.

The approach to evaluating police performance in developed countries
has changed significantly over time. This was promoted by the spread of
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the practice of researching the level of public confidence in the police and
determining the index of crime and public safety. Therefore, the police
performance evaluation system has gradually become more complex and
many-sided. There is currently no single approach to the policing evaluating
model, all existing options have a number of advantages and disadvantages.
Even in countries with developed economies, there are ongoing discussions
about the appropriateness of taking into account certain indicators when
evaluating police performance. Although the EU police have gained
considerable experience in evaluating police performance by setting
uniform policing standards, these countries are also trying to adjust the
performance system of police as the main body to combat crime.

Most European countries evaluate policing by quality, not quantity. This
is the philosophy of the Venice Commission (2011), which was chosen by
the EU and the Council of Europe as the basic standards for evaluating the
quality of work of institutions that ensure the rule of law. The police have
special powers to restrict human rights and freedoms on legal grounds.
Police officers face a wide variety of situations in their work every day.

The law does not always provide a clear answer to the algorithm of
actions of police officers, but law enforcement officers must always make an
operational decision on their further actions in a given situation. The rule
of law should be a safeguard against human rights violations by the police.
That is why policing must be based on the rule of law in its broadest sense.

The aim of this study is to determine the police performance through the
prism of the number of detected crimes. The aim provided for the following
objectives:

e define and describe European standards of quality of work of law
enforcement agencies in the context of ensuring the rule of law;

« consider criteria for evaluating the effectiveness of policing;

« find out the role and place of the level of crime detection in the
system of police performance indicators;

« identify the main problems of evaluating the effectiveness of policing
and suggest ways to solve them.

1. Literature Review

Many scholars studied the system of police performance indicators
and its constituent elements. Examining the police performance from the
perspective of detected criminal offenses, Drugé (2020) noted that reduced
crime rate is the best police performance indicator, as it can be achieved
through highly professional management, the results being constantly
presented in the media, as well as professionalism and the rule of law.



CUESTIONES POLITICAS
Vol. 40 N° 73 (2022): 90-107

93

Considering the activities of police officers through the prism of their
level of education, practical training and experience, Cordner (2022) stated
that the efficiency of police activities can be improved by combining the
administrative system of influence and acquired level of knowledge, skills
and abilities. Lum and Nagin (2017) studied the effectiveness of policing
in a democratic society and found that such activities can be improved
through indicators of crime prevention and high public confidence in the
police. Wechsler, Kiimmerli and Dobay (2019) considered policing through
the prism of public goods.

The system of police performance indicators and their components
were studied by: Richardson, Schultz and Crawford (2019) from the
standpoint of human rights violations; Wuschke et al. (2017) - the ratio
of police participation in criminal investigation and public safety; Asif,
Shahzad, Awan and Akdogan (2018) structured framework for measuring
various aspects of police performance for resource allocation, reorientation
of activities and identifying ways to improve efficiency, Nepomuceno,
Santiago, Daraio and Costa (2020) — the ratio of criminal offenses and
exogenous crime, Lum and Nagin (2017) — the ratio of the level of public
safety and public confidence in the police.

European police performanceindicators have been the subject of research
by many scholars. Bilouseac and Armanu (2021) studied the mechanism of
the Romanian and French police and found that the Romanian police is
more efficient at the local level due to accelerated modernization compared
to the French municipal police. Vince (2019) analyses the activities of the
Hungarian police and notes its effectiveness through the introduction of the
police officer’s individual evaluation model a with a bonus system, rather
than the influence of subjective factors. Analysing the police influence on
the crime rate in Denmark, Laufs, Bowers, Birks and Johnson (2021) noted
that the crime rate significantly affects the consciousness of citizens and
their trust in the police; Mendel, Fyfe and Heyer (2017) studied policing in
the UK from the perspective of its reform and the formation of the optimal
structure.

The role of forensic information in policing was studied by Ribaux,
Roux and Crispino (2017) who found that the amount of such information
increases due to increased costs and inflated control mechanism, which
negatively affects the development of police management and public trust
in police.

Despite the rather wide range of scientific research on this issue, the
issues of the importance of detected criminal offenses in the system of
police performance indicators and the formation of public confidence in
law enforcement remain incomplete, thus determining the topicality of the
chosen subject matter.
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2. Methods and Materials

This study was conducted in three stages. The first stage involved the
search and study of scientific literature on criminal law, research papers
on assessing the effectiveness of policing, the provisions of international
treaties on law enforcement, the practice of law enforcement and analysis of
statistics of international organizations and national police on crime rates,
public trust in the police and public safety. The review of these sources was
the basis for the selection of subject matter, aim and objectives of the study.

The second stage provided for a theoretical and experimental study of the
chosen topic, which was conducted by comparing their results and analysing
the differences. The theoretical study allowed determining the content of the
system of police performance indicators from the perspective of the level of
public confidence, the ratio of the number of committed and solved crimes,
and other additional criteria for evaluating effectiveness. Experimental
research based on international standards, the legal framework of European
law enforcement and generalization of their practical application, as well
as doctrinal analysis of research papers on problematic issues of policing
effectiveness, allowed fulfilling the objectives and determining the role of
detected crime in the system of police performance indicators.

The third stage involved the final analysis for achievement of the set aim
and presentation of the research results.

The study of the research topic was carried out through the use of empirical
and theoretical methods of scientific knowledge. Empirical knowledge reflects
the content of the object of study — a system of police performance indicators
— from the perspective of international legal support in the field of law
enforcement and the importance of crime rate for the countries of the world.
Scientific, legal, statistical and practical information on the components of the
system of police performance indicators was analysed through the method of
comparative analysis.

Theoretical knowledge of law enforcement reveals the subject of research
from the universal internal, essential connections and patterns, followed by
the rational processing of empirical data. An empirical interpretation of the
theory and theoretical interpretation of empirical data is carried out, as well
as the significance of the level of detected crimes on the police performance of
the is revealed through the combination of empirical and theoretical methods.

The sample of scientific research included such objects of research as:
general characteristics of law enforcement and its powers in the fight against
crime, analysis of criteria for police performance evaluation, the significance
of the crime rate for police performance. Statistics on the crime rate of
Europol, Numbeo and the national police authorities of European countries
allowed identifying the main components of the system of police performance



CUESTIONES POLITICAS
Vol. 40 N° 73 (2022): 90-107

95
indicators. The combination of the study of these objects helped to reveal
the content of the problems of forming a police performance evaluation
system. The research was carried out on the basis of information retrieval and
scientometric databases.

International legal acts were the main materials for the study: European
Statistics Code of Practice, EU Regulation No. 223/2009 on European
Statistics, EU Strategy for the Beginning of the New Millennium (2000/C
124/01) on the Prevention and Control of Organized Crime, the report of
the Venice Commission on the rule of law, as well as statistics on the crime
rate of Europol, Numbeo, the World Values Survey and the national police
authorities of European countries.

3. Results

Police performance indicators should take into account not only the
legality of their activities, but also really reflect the state, which allows
responding quickly to its changes. Police performance evaluation criteria
should also include the parameters of the professional activity of the police
officer, which are revealed through the prism of objective and subjective
factors. The components of the police performance evaluation system are
shown in Figure 1.

Public trust in the police is measured by surveying citizens to determine
their views on the effectiveness of the police and violations committed by
law enforcement officers in the performance of official duties. The level of
public trust in the police is the main criterion for evaluating the effectiveness
of policing, as this indicator allows to measure the police performance in
general. Other indicators, such as crime rate, the detection rate and the level
of interaction, allow reflecting assessments of the effectiveness of individual
components of the law enforcement system to improve it and make appropriate
management decisions.
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Figure 1: The system of police performance evaluation
indicators (on the basis of the literature reviewed)

Source: Authors.

Trust in the police in European countries is high, which is shown in Figure
2. The police are most trusted in Finland (97.9%), Denmark (95.9%), Italy
(94.7%), Sweden (94.2%) and Greece (94%). There is a high level of distrust
in the police in Bulgaria (18.9 5), where one in five people does not trust the
police. The Czech Republic (17.9%), Spain (17.4%), Estonia (17.2%), Hungary
(14.3%) and Germany (14.1%) also have high levels of distrust in the police. In
other countries, this distrust rate ranges from 12.9 to 2.1% (Potapenko, 2020).

The state of distrust in many European countries is the result of active police
interference in people’s private affairs and personal lives. Police interference
in private life was much more common in Ukraine (9.1%), Romania (8.3%),
Cyprus (3.6%), Greece (3.1%) and Germany (2.7%). The level of public trust in
the police and law enforcement system in general is significantly influenced by
people’s consciousness in terms of the priority of their safe life in comparison
with material goods and personal development conditions.

According to the Ukrainian Centre for European Policy’s Values Survey
as part of the World Values Survey, the vast majority of Europeans continue
to prioritize a stable economy over the security of their lives (Figure 3). In
choosing the priority between economic stability, the transition to a more
humane society, where the individual and his ideas are valued, only 14.9% of
Romanian citizens prioritize the issue of security of life, crime and effective
police measures to combat it as a tool to improve crime rates in their place
of residence. The crime situation is also a priority for residents of Germany
(13.7%), Cyprus (10.5%), Greece (10.1 5) and Ukraine (9.8%).
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Statistics for the formation of a system of police performance indicators
in the EU are regulated by the European Statistics Code of Practice (Eurostat,
2017) and EU Regulation No. 223/2009 on European Statistics (European
Parliament & Council of Europe, 2009). These European regulatory
documents establish uniform requirements within the EU in the field of
statistics, standards and rules for statistical processes, as well as results in
order to make the European Statistical System more transparent.

In order to intensify the EU’s action in the field of organized crime in
view of new current challenges and to ensure the rights and freedoms of
the European community, which are significantly threatened by new forms
of crime, EU Strategy for the Beginning of the New Millennium (2000/C
124/01) on the Prevention and Control of Organized Crime was adopted
(Council of Europe, 2000). The provisions of the Strategy are aimed at
ensuring a high level of security in the area of freedom, protection and
justice, including the introduction of effective legal measures to combat
crime in all its forms.

The level of trust in the police of some European countries for 2017-2020
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Figure 2: The level of trust in the police in some European countries.
Source: Potapenko (2020, 66-67).
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Correlation of society's priorities in some European countries for 2017-
2020

MEconomic stability and the formation of values of a humane society W Fighting crime

Romania Germany Greece Ukraine

Figure 3: Priority goals of European societies.

Source: Potapenko (2020: 123).

On the territory of the EU, the European Union Agency for Law
Enforcement Cooperation (hereinafter — Europol) collects information
on criminal offenses, their detection and analyses crime (Europol,
2021). Europol’s main activities are to assist States Parties in exchanging
information, analysing and processing information on crime, and to assist
States in investigating crimes and providing them with background and
analytical information. Europol provides information to States Parties
on the links between criminal offenses that concern them and prepares
strategic reports for crime analysis.

The competence of the said European law enforcement body does not
include the coverage of data on the number of registered and detected
criminal offenses. Such indicators are disclosed by each state at the national
level. Europol conducts research on crimes against the person, financial and
cybercrime on the basis of information received from European countries
on crime, identifies the risks of such crimes and develops ways to overcome
them.

The crime rate and level of public safety in the world is formed by an
independent online database Numbeo (n. d.) by surveying its users from
around the world. In 2022, the top five safest countries in Europe (according
to the Security Index) included Spain, Portugal, Switzerland, Germany



CUESTIONES POLITICAS
Vol. 40 N° 73 (2022): 90-107

99
and Norway. The five most dangerous countries in Europe according to
the Numbeo Crime Index were led by England, France, Italy, Belarus and
Sweden. This year’s ranking of the Numbeo crime index was formed with
the participation of more than 110 thousand respondents in 6,589 cities
around the world.

The 2021 Crime and Security Index of European countries according
to Numbeo is shown in Table. 1. Given the data provided in Table 1 we can
note that the listed countries with a high crime rate are dangerous countries
and have, respectively, completely opposite values of the Security Index.
Given that the Numbeo crime rate below 20 is very low, between 20 and
40 is low, between 40 and 60 is medium, between 60 and 80 is high and
above 80 is very high, European countries are determined by countries with
a medium crime rate (Numbeo, n. d.).

Table 1. European Crime and Security Index, according to
Numbeo (as of December 2021)

Place | Country | Crime Index | Place | Country | Security Index
1 Belarus 60.27 1 Greece 55.86
2 France 49.20 2 Belgium 55.83
3 Ukraine 48.28 3 Ttaly 55.63
4 Sweden 47.20 4 Ireland 54.98
5 Moldova 46.56 5 Britain 54.74
6 Britain 45.26 6 Moldova 53.44
7 Ireland 45.02 7 Sweden 52.80
8 Ttaly 44.37 8 Ukraine 51.72
9 Belgium 44.17 9 France 50.80

10 Greece 44.14 10 Belarus 39.73

Source: Numbeo (n. d.).

According to the Numbeo server, in 2021 Ukraine ranked 54th in the
world out of 135 in terms of crime rate. In Europe, Ukraine ranked third after
Belarus and France in the list of the most dangerous and criminal countries
in Europe. One of the developed EU countries, France, is on the list as a result
of a sharp rise in homicides over the past two years as a result of the Covid-19
health crisis. According to the Ministry of Internal Affairs of France (2022),
681,561 crimes were detected in 2020, which is dozens of times higher than
in the 1950’s. As of the end of 2021, the situation in the country with crime
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and delinquency is gradually stabilizing, but there is still an increase in sexual
violence (+11%), theft without violence against people (+5%), theft of property
from vehicles (+5 %) etc.

Growing crime rates, to some extent linked to the Covid-19 pandemic,
has significantly reduced Europeans’ confidence in law enforcement and the
EU project as a whole. According to a report by the European Council on
Foreign Relations (ECFR) published in 2021, the level of trust fell in half of
respondents: the vast majority of the population of France — 62%, Germany
— 55%, Italy — 57%, Spain — 52%, Austria — 51%, Poland — 33% (TVN24,
2021).

Despite the fact that Ukraine has a high crime rate, the National Police of
Ukraine is recording the opposite dynamics of reducing the number of crimes
committed in the country itself. Figure 4 shows the dynamics of criminal
offenses, their detection and suspension of cases over the past 5 years.

The number of crimes committed in Ukrainein 2016-2020
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Figure 4: Dynamics of crime in Ukraine for the last 5 years.

Source: (Office of the Prosecutor General of Ukraine, 2021)

The National Police of Ukraine reports an increased share of grave and
especially grave crimes in 2020: 95% of homicides; 97% infliction of grievous
bodily harm, including fatalities; 98% of rapes (Cabinet of Ministers of
Ukraine, 2021). As a result of changes in the organization of operational
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work of Ukrainian law enforcement agencies and the improvement of the
quality of documenting criminal offenses, the police managed to increase
the detection of grave and especially grave crimes to 45%. According to
the EU Advisory Mission to Ukraine, the level of public confidence in the
National Police of Ukraine in 2020 was insignificant — 33%, despite the
decline in crime rate, including a roughly stable annual crime rate (Ministry
of Internal Affairs of Ukraine, 2021).

For comparison, in the EU this figure ranges from 39% in Hungary to
94% in Finland. Only the balance of trust/distrust indicator in the National
Police of Ukraine has a positive trend (+5.8%). In order to improve the level
of public trust in the national police, Ukraine has joined the Open Police
project of the United Nations Recovery and Peacebuilding Programme. This
Programme is implemented with the participation of four UN agencies:
the United Nations Development Programme, the United Nations Plan
for Gender Equality and Empowerment of Women, the United Nations
Population Fund and the Food and Agriculture Organization of the United
Nations.

Given the criminogenic situation in Ukraine, its crime rate in the
international arena and the indicator of national trust of Ukrainians in the
police, we can note that the system of police performance indicators should
be based on the indicator of trust in the police, being then summarized in
the number of crimes and the number of detected criminal offenses. The
state of the crime detection rate reflects the realities of the organization of
police activities, the mechanism of their legal activities, the use of policing
tools, as well as the real state of their personnel, resource, social and legal
support.

4. Discussion

The effectiveness of policing significantly depends on the police
performance — the ratio of the number of detected and solved crimes
during the reporting period. The state of crime detection by the police and
the transfer of criminal cases to court with the participation of the police
reflects the realities of police activities in combating crime and the problems
in the use of effective legal means by the police in the performance of their
duties.

Cordner (2022, p. 202-210) believes that the long-term police
performance can be improved by establishing an administrative system
of influence, including management supervision, control, discipline, fines,
etc. Lum and Nagin (2017) follow this approach to improving policing.
According to them, the main indicators of police activity should not be the
number of arrests, but the measures taken to prevent crime and statistics of
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detected crimes. Richardson, Schultz and Crawford (2019) note that such
statistics on crime prevention, crime detection and criminal prosecution
cannot, however, objectively assess policing, as such results of policing are
accompanied by significant risks to their activities and the decreasing public
confidence in this law enforcement agency. This position is supported by
Wuschke et al. (2017), as only 20% of the daily workload of the police is
related to the detection of criminal offenses, and 80% — to public security
issues.

According to Demou, Hale and Hunt (2019, p. 702-706), the workload
of the police officer, his/her psychological state should be taken into
account for an objective calculation of the effectiveness of the police, while
according to Lum and Nagin (2017) and Dau et al. (2021) — the ratio of the
level of public security and public trust in the police.

Ashby and Tompson (2017, p. 109-111) and Laufs et al. (2021) believe that
the crime rate formed by the police significantly affects the consciousness
of citizens regarding the security of public life, their views on policing and
trust in law enforcement; Wechsler, Kiimmerli and Dobay (2019, p. 412-
418) found that public trust in the police is formed as a public good even at
the level of human biological processes because it is an extremely important
factor in the prevention of crime. According to Pehkonen (2021, p. 615-
617), public trust in police officers is established not only in the process of
their direct communication with citizens, but also under the influence of
different media. As Ribaux, Roux and Crispino (2017, p. 489-493) stated,
the amount of forensic information is constantly increasing due to increased
costs and inflated control mechanism, which leads to the deterioration of
the model of police management and the formation public of trust in police.

When calculating the crime rate, Bove and Gavrilova (2017, p. 2-4)
propose to take into account the data of the military police involved in
the fight against street crime and public safety. According to Mummolo
(2018), the importance of the military police in combating crime is
twofold: it improves public confidence in the police on the one hand, while
their activities do not improve the rate of crime committed by violence,
robbery, etc. on the other. When calculating police performance indicators,
Nepomuceno et al. (2020) propose not to take into account indicators of
exogenous crimes (murder, violence, crimes against property), because the
indicators of such crimes can only rank structural units according to their
qualifications, rather than reflect the real state of law enforcement.

As Asif et al. (2018) noted, improving the efficiency of policing will help
determine the optimal allocation of resources, reorientation of activities,
and identify ways to improve police performance. According to Druga
(2020), reduced crime rate is the best police performance indicator, as it
can be achieved only through highly professional management, the results
of which are constantly presented in the media, as well as taking into
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account professionalism and the rule of law. In Wilson’s (2019) opinion,
statistical indicators of policing are important for the formation of public
safety platforms.

The efficiency of the European police has a number of country-specific
features. According to Bilouseac and Armanu (2021: 39-41), the Romanian
police is more efficient than the French municipal police at the local level
due to accelerated modernization. Vince (2019) emphasizes that the
introduced model of individual evaluation of the work of a police officer with
a bonus system in Hungary is more effective in improving the policing than
the assessment of subjective factors. Analysing the activities of the police
in England and Western Europe, Mendel, Fyfe and Heyer (2017, p. 3-6)
argue that the effectiveness of policing depends on its optimal structure and
effective management model, as in Scotland and the Netherlands.

We can note on the basis of the doctrinal analysis of the problems of
selection of criteria for evaluating police performance and components of
the system of police performance indicators that researchers consider it
reasonable to further study the formation of a system of indicators of the
level of effectiveness of law enforcement from the perspective of detected
crimes, effective recommendations for their practical implementation,
which adjusts the content and directions of law enforcement development.

Conclusion

Policing should be based on the rule of law. The system of police
performance indicators should take into account not only the legality of
their activities, but also reflect the real state, which allows responding
quickly to its changes. When calculating the police performance, the level
of trust in the police should be taken into account first, then followed by the
indicators of the number of crimes committed and the number of detected
criminal offenses.

The system of police performance indicators is formed by such basic
criteria as: the level of public trust in the police as a fundamental indicator
that reflects the real state of crime and security in the country; response
time to the offense; crime rate and public security; crime detection rate;
citizens-police interaction level.

The crime detection rate is evaluated by the indicators of reporting on
the closure of a crime based on the completion of police investigations
into a criminal case with its subsequent transfer to court to determine the
punishment or release from punishment. The crime is also considered
solved if the case is closed on the basis of the death of the accused due to
the lack of corpus delicti.
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Developing criteria for police performance evaluation is the prospect
of further research. Therefore, we see further prospect in the empirical
research, as well as theoretical and methodological justification of effective
mechanisms for implementing a system of police performance indicators,
including not only the level of public confidence in the police, the crime rate
and the number of detected crimes during the reporting period, but also
other significant indicators that are necessary to ensure the proper policing.
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freedoms in the context of national security in countries with a weak
national protection system may be the prospect of further investigation.

Keywords: international court; international organizations; national
security; international community; global protection.

Instituciones internacionales en el mecanismo de
proteccion de los derechos humanos y las libertades en el
contexto de la seguridad nacional

Resumen

El objetivo del articulo fue determinar qué tan efectivas son las
instituciones internacionales en el mecanismo de proteccion de los
derechos humanos y las libertades en el contexto de la seguridad nacional.
Se utilizaron los métodos de anélisis estadistico, analisis de correlacion,
generalizacion y analogia, modelo hipotético-deductivo para lograr el
objetivo planteado. Ademas, se identificaron instituciones internacionales
que se ocupan directamente de la proteccion de los derechos y libertades en
caso de sus violaciones a nivel regional. Se establecio la correlacion entre el
nivel de proteccion delos derechos humanosy el nivel de seguridad nacional,
el ntimero de tratados internacionales de derechos humanos ratificados, el
namero de casos presentados ante los tribunales regionales internacionales
de derechos humanos. Se concluye que las instituciones internacionales
son efectivas en el mecanismo de proteccion de los derechos humanos y
las libertades en regiones con un débil sistema nacional de protecciéon de
los derechos humanos y las libertades. La identificacion de los factores que
afectan el nivel de proteccién de los derechos humanos y las libertades en
el contexto de la seguridad nacional en paises con un sistema de proteccion
nacional débil puede ser la perspectiva de una mayor investigacion.

Palabras clave: corte internacional; organizaciones internacionales;
seguridad nacional; comunidad internacional;
proteccion global.

Introduction

Shumilo (2018) states that World War II clearly demonstrated that
human rights need to be protected, where international protection is not
an exception. Enshrinement of human rights in national and international
regulations provides the background for their enforcement. Ramcharan
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and UN Acting High Commissioner for Human Rights (2004) notes that
personal, international and national development is based on respect for
human rights, while their observance and enforcement prevent national
conflicts.

The mechanism for the protection of human rights and freedoms consists
of many national and international links that form an interdependent
system. Many public areas, including national security, are affected by the
effectiveness of the interaction of institutions for the protection of human
rights and freedoms. This is why in case that national remedies for the
protection of human rights are exhausted, the international community
performs its functions in resolving the conflict. International institutions
shall determine whether the violations of human rights took place, and if
so — which human rights were violated, how disputes between the state and
the citizen should be resolved with due regard of the interests of the national
security. In other words, as Bozeman (1982) explains, the international
community assumes the role of judge in the internal conflict.

1. Research Objectives

The aim of the research was to establish how effective the international
institutions are in the mechanism of protection of human rights and
freedoms in the national security context.

The aim involved the following research objectives:

1. Identify international institutions that directly deal with the
protection of rights and freedoms in case of their violations, as
well as countries against which the largest and smallest number of
applications filed with the identified international institutions.

2. Analyse statistical indicators of the level of the protection of
human rights, the level of national security, as well as the work of
international regional courts of human rights.

3. Find out the extent of the relationship between the level of the
protection of human rights and the national security level, the
number of ratified international human rights treaties, the number
of cases filed with the international regional courts of human rights.

4. Prove or disprove assumptions about the effectiveness of
international institutions in the protection of human rights and
freedoms in the national security context.
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2. Literature Review

For all civilized nations of the world, the proclamation of the principle of
the priority of human rights and freedoms in relation to the state is one of the
greatest values. In the national security context, as Shmotkin (2017) noted,
this priority affects the entire system of links between the elements of the
national security framework in some way, especially the activities its actors,
where the state represented by its bodies is the main actor. Chyzhov (2021)
emphasises that everyone’s rights should be considered protected and their
interests secured only in case of no threats to the country’s security.

There are two main security theories. The first is the traditionally
state-centred security concept, the second is the human security theory.
State-centred security is based on the idea that all members of society and
individual interests are subordinated to the interests of the state. The aim
of the concept is to protect the state from the threat of military aggression
and preserve the territorial integrity of the state. State institutions shape
state national security policy. Government bodies are entrusted with the
development and approval of strategies to ensure national security. This
theory has a disadvantage: a secure state does not necessarily mean the
personal security of citizens. National security is important for the protection
of citizens from foreign military aggression, but it does not guarantee the
security of citizens (Pranevi¢iené and Vasiliauskiené, 2018).

Human rights and freedoms are one of the key aspects of international
relations, so they are not reduced to the internal guarantees provided for
individual countries. The effective realization of human rights and freedoms
strengthens democracy, peace, security and prosperity, thus preventing
aggression, corruption, crime and global humanitarian crises. This is why it
is necessary to promote and strengthen multilateral, both international and
regional, human rights mechanisms and promote their effective activities
(Ministry of Foreign Affairs of the Republic of Lithuania, 2021).

The institutions engaged in the protection of human rights and tools
used for that purpose operate at the international, regional and subregional.
Mizanie and Alemayehu (2009) indicate that more than 500 international
organizations of various sizes in the world have been established because
of the need to address transnational challenges. Neuman (2019) defines an
international organization as an organization established by a treaty or other
international instrument and having its international legal personality.

International organizations are distinguished in the literature according
to the relevant criteria. The laws governing the organization are one of
these distinctions. Mantu (2019) writes that the organization is called
international or at least intergovernmental when its activities are regulated
by international law. Neuman (2019) states that there are hundreds of
international organizations that have different degrees of influence and
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range of functions, from huge ones, such as the UN and the World Bank, to
bilateral border waters commissions. Mantu (2019) notes that some actors
may not meet the criteria that distinguish international organizations, but
they may be international in nature and may be assigned specific tasks
under international law. Neuman (2019) indicates that it is a mistake to
conclude that human rights should be universal and directly link all public
authorities and international organizations.

The universal system of the protection of human rights has become
extensive and complex over the past decades. It currently includes the
following organizations and mechanisms: the UN General Assembly, the UN
Human Rights Council and its subsidiary bodies and mechanisms; the UN
Security Council and a number of its specialized mechanisms; the United
Nations Economic and Social Council and its Commission on the Status of
Women and the United Nations Permanent Forum on Indigenous Issues;
UN International Court of Justice; the UN Secretariat and its separate
subdivisions; treaty (convention) human rights bodies; some specialized
agencies of the United Nations (International Labour Organization); United
Nations Educational, Scientific and Cultural Organization; temporary and
special mechanisms for the protection of human rights established by UN
agencies.

It should be noted that regional mechanisms are being actively developed
in addition to universal mechanisms for the protection of human rights: the
Council of Europe and the European Court of Human Rights, the Inter-
American Commission on Human Rights, etc. Shumilo (2018) point out an
active work of the regional international courts that monitor the protection
of human rights by the states.

The International Criminal Court operates as a centre for the protection
of human rights. International crimes, which are the cruellest human
rights violations, often require the coordinated actions of the international
community in order to solve the problem. Many human rights violations
that are not serious international crimes should be addressed by the
internal system of the state concerned. But the countries have sought to
protect the human rights of their citizens through joint conventions in
support of such efforts. This resulted in the establishment of appropriate
courts of human rights in European, American and African countries. The
Asia-Pacific region is the only region that has not established the courts of
human rights. Chang-ho Chung (2016) emphasises that there is an even
greater need to establish it than ever before with regard to the population,
economic power and dynamic political situation of this region.

The mechanisms of international protection of human rights and
freedoms, which are to implement the norms of multilateral conventions,
as well as other relevant legal standards that are not enshrined in treaties,
are covered in hundreds of books and articles. Nevertheless, there are
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still many controversial issues to be reviewed. In particular, human rights
are a dynamic area and some provisions of international regulations are
outdated. Tomuschat (2020) notes that many studies are reduced to one
particular aspect, one institution, one procedure, while the current focus is
to compare different mechanisms with similar goals.

3. Research Materials and Methods

Themainapproachinstudyinghoweffective theinternational institutions
are in the mechanism of protection of human rights and freedoms in the
national security context was the identification of international institutions
that directly deal with the protection of rights and freedoms in case of their
violations, as well as countries with the largest and smallest number of
applications filed with such international institutions.

We believe that the analysis of the indicators under research in these
countries best reflects the effectiveness of the protection of human rights
and freedoms.

The relationship between the level of protection of human rights and the
national security level was studied using the method of statistical analysis
of the Human Rights Index and the Security Threats Index in different
regions. Besides, we analysed the statistical indicators of the number of
applications filed with the European Court of Human Rights, African Court
of Human and People’s Rights, Inter-American Court of Human Rights for
2015-2019 using the statistical method.

The correlation analysis was involved to establish the relationship:
between the Human Rights Index and the Security Threats Index for period
2015 - 2019 by year and by country; between applications pending before
the European Court of Human Rights and the Human Rights Index 2015-
2019 by year and by country; between the number of cases tried by the
African Court on Human and Peoples’ Rights and the Human Rights Index
in 2016-2019 by year and in 2015-2019 by country; between the number of
cases tried by the Inter-American Court of Human Rights and the Human
Rights Index for 2015-2019 by year and country; between the 2019 Human
Rights Index in Luxembourg, Chile, Benin, Turkey, Colombia, Poland,
Sudan, Syria, Oman and the number of ratified international treaties in
these countries.
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The following formula of correlation analysis was used in the study:

X(x1i—%1) (x2j—%3)

VZ(xq1i—%1)? ’Z(xzj_fz)z

where x — Human Rights Index and x, — Security Threats Index, r —
linear correlation coefficient.

The assumptions about the effectiveness of international institutions in
the mechanism of protection of human rights and freedoms in the national
security context were proved with the use of the hypothetico-deductive
model, the method of generalization and analogy.

The study involved the most significant scientific works that reflect
the development of scientific thought in the field of protection of human
rights and freedoms, in the national security context including, as well as
international institutions in the protection of these rights from 1982 to
2022.

The following indicators are analysed in the research:
«  Human Rights Index for 2015 — 2019 reported in Our World in Data.

e Security Threats Index for 2015 — 2019 reported in The Global
Economy.com.

»  Applications filed with the European Court of Human Rights for
2015 — 2019 reported by European Court of Human Rights.

« Applications filed with the African Court on Human and Peoples’
Rights for 2015 — 2019 reported by the African Court on Human and
Peoples’ Rights.

« Cases tried by the Inter-American Court of Human Rights by
country for 2015 — 2019 reported by the Inter-American Court of
Human Rights.

e The number of ratified international human rights treaties by
country reported in Our World in Data.

4. Results
National security creates a background for a stable life of citizens and

the development of all spheres of state, in particular the conditions for
the observance and realization of human rights and freedoms. Objects of
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national security include the constitutional rights and freedoms of man and
citizen. So, ensuring their protection is a priority in the national security of
countries.

The mechanism for the protection of human rights and freedoms
includes national and international institutions. The globalization of all
spheres of life demonstrates their deep relationship between all countries of
the world. Therefore, human rights and freedoms in this area goes beyond
national borders in today’s world.

National institutions for the protection of human rights and freedoms
have their advantages and disadvantages. The advantages include taking
into account all the causes and features of internal conflicts and the use of
effective tools to protect them in a particular region. The disadvantage is
the high-level corruption in the public sphere in countries with high levels
of human rights violations. This is why the Member States have adopted
international acts establishing international organizations with appropriate
functions to ensure the creation of the background for the observance
and protection of human rights and freedoms and national security. This
is evidenced by the historical background for the creation of the United
Nations after the Second World War, which aims to support international
peace and security.

The UN notes that violence and conflict undermine sustainable
development. Human rights violations are the root causes of conflicts
and vulnerabilities, which in turn invariably lead to further human rights
violations. This is why actions to protect and promote human rights are
inherently preventive, while rights-based approaches to peace and security
add to the efforts for sustainable peace. The human rights framework
also provides a solid background for addressing serious concerns within
or between countries that could lead to conflict if left unaddressed.
Human rights information and analysis is a tool for early prevention and
early targeted action that has not yet been fully used. According to the
United Nations (n.d.b), non-compliance with international human rights
standards and the protection of human rights undermines peacekeeping
and peacebuilding efforts.

The results of the calculated correlation between the Human Rights
Index (shows the extent to which the physical integrity of citizens is
protected from murder, torture, political imprisonment, mass murder and
abduction, where higher values mean fewer violations) and the National
Security Threat Index (the index takes into account security threats to the
state, such as explosions, attacks and deaths in battles, insurgency, riots,
coups or terrorism, organized crime and murder, and apparent public
confidence in internal security, where higher values mean more threats in
the country) from 2015 to 2019 show the following values of the correlation
coefficient: Luxembourg — 0.69, Iceland — -0.27, Peru — -0.63, Ukraine
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— -0.80, Ethiopia — -0.02, Sudan — -0.25, Oman — 0.006, Syria — 0.70
(Table 1 and Table 2).

Table 1. Human Rights Index

Country | 2015 | 2016 2017 | 2018 2019
Europe
Luxembourg 5.33 5.32 5.31 5.31 5.31
Iceland 5.16 5.16 5.15 5.15 5.16
Ukraine -1.02 -0.99 -1.00 -0.98 -0.77
Turkey -1.13 -1.33 -1.42 -1.53 -1.72
Romania 1.22 1.25 1.26 1.32 1.41
Russia -0.98 -1.08 -1.08 -1.16 -1.19
Poland 2.12 2.02 1.92 1.80 1.83
Africa
Ethiopia -1.95 -2.00 -1.92 -1.90 -1.74
Sudan -2.07 -2.08 -1.78 -1.79 -1.94
Cote d’Ivoire -0.22 -0.15 -0.08 0.04 0.01
Mali -1.12 -1.14 -1.24 -1.71 -1.77
Benin 1.06 1.08 1.06 1.02 0.94
Tanzania 0.11 0.01 -0.05 -0.07 -0.08
South America
Peru 0.82 0.96 1.02 1.06 1.07
Argentina 0.97 1.06 1.10 1.17 1.26
Bolivia 1.13 1.07 1.06 0.88 0.47
Chile 1.33 1.28 1.31 1.21 0.53
Colombia -0.80 -0.66 -0.57 -0.48 -0.47
Ecuador 0.79 0.81 0.91 0.94 0.90
Asia

Oman 1.16 1.06 1.09 1.12 1.13
Syria -1.72 -1.68 -1.76 -1.79 -2.04

Source: Our World in Data (2020).
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Table 2. Security Threats Index

Country 2015 2016 2017 2018 2019
Luxembourg 2.00 1.40 1.70 1.40 1.30
Iceland 1.00 0.80 1.00 0.80 0.70
Peru 7.10 6.80 7.10 6.80 6.50
Ukraine 7.90 7.40 7.60 7.40 7.10
Ethiopia 8.40 8.10 8.40 8.70 8.20
Sudan 9.50 8.70 9.00 8.70 8.40
Oman 4.7 4.4 4.2 3.9 3.6
Syria 10 10 9.8 9.9 9.8

Source: The Global Economy.com (2022).

Therefore, the values are ambiguous thus not allowing to state a direct
dynamic link between national security and human rights protection in
the selected countries. European countries with a high level of protection
of citizens’ rights have different correlation indices. Luxembourg has a
medium level of positive correlation between the indicators studied, while
Iceland has a low level of negative. This means that during 2015-2019 the
security threat and the human rights index are interdependent areas and
are changing dynamically, while in Iceland, which has a high level of human
protection, the security threat is low and the correlation is negative, thus
indicating the inverse interaction of dynamics of the areas under research.

The results of the calculated correlation between the Human Rights
Index and the Security Threats Index by year for 2015 - 2019 in the studied
countries are the following: the correlation coefficient in 2015 is -0.97, 2016
is 2019 is -0.96. These values indicate a high-level negative relationship
between the protection of human rights and the national security threats,
which means that the low level of protection of human rights corresponds
to a high level of threat to national security.

The international community is developing human rights standards
and special tools to protect them. In particular, international courts are
established on the basis of international regulations: the International
Criminal Court was established on the basis of the Rome Statute, the
International Court of Justice, and the courts of the region: the European
Court of Human Rights, the Inter-American Court of Human Rights. Human
Rights. Their main function is to protect human rights and freedoms. Their
statistics are the basis for calculating the correlation between the Human
Rights Index and the number of cases tried in the courts of each region.
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This is how we will determine the effectiveness of the relevant court and its
impact on the Human Rights Index.

The correlation coefficient between the applications filed with the
European Court of Human Rights and the Human Rights Index for 2015-
2019 is: Turkey — -0.15; Luxembourg — -0.40; Russia — -0.87; Ukraine —
-0.35; Romania — -0.69; Poland — 0.75; Iceland — -0.04 (Table 3).

Table 3. Applications filed with the European Court

of Human Rights

Country 2015 2016 2017 2018 2019
Turkey 2,212 8,303 25,978 6,717 7,274
Russia 6,003 5,587 7,957 12,148 12,782
Ukraine 6,007 8,644 4,387 3,207 3,991
Romania 4,604 8,192 6,509 3,369 2,656
Poland 2,178 2,422 2,066 1,941 1,834
Luxembourg 22 38 38 35 23
Iceland 10 24 27 24 40

Source: European Court of Human Rights (2020), European Court
of Human Rights (2019).

Thus, there is a negative correlation between the number of applications
filed with the European Court of Human Rights and the Human Rights
Index during that period. The exception is Poland, which had a medium
level of human rights protection.

The correlation coefficient between the Human Rights Index and the
number of applications files with the European Court of Human Rights for
2015 - 2019 in the selected European countries is: in 2015 — -0.83, 2016 —
-0.88, 2017 year — -0.67, 2018 — -0.77, 2019 — -0.80. Thus, in the period
2015-2019, there is a high level of negative correlation between the human
rights index and the number of applications filed with the European Court
of Human Rights.

Therefore, the results of the correlation of the indicators under research
by country and year indicate a direct negative correlation between the
protection of human rights and the number of applications filed with the
European Court of Human Rights. This result indicates the imperfection of
the national system of the protection of human rights, as well as high-level
confidence and effectiveness of the European Court of Human Rights.
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The correlation between the number of cases tried by the African Court
on Human and Peoples’ Rights and the Human Rights Index is as follows:
Mali for 2016 - 2019 — -0.93, Tanzania for 2015 - 2019 — 0.38, Benin for
2017 - 2019 — -0.99, Cote d’'Ivoire for 2016, 2017, 2019 — 0.88 (Table 4).

Table 4. Applications filed with the African Court
on Human and Peoples’ Rights

Country 2015 2016 2017 2018 2019
Cote d’Ivoire - 2 1 - 25
Mali - 4 4 7 6
Benin - - 1 13
Tanzania 25 51 19 20 16

Source: African Court on Human and Peoples’ Rights (2022).

Thus, in the analysed countries the correlation coefficient has ambiguous
values, for example, in Tanzania — a country where the African Court on
Human and Peoples’ Rights tried 131 cases during the study period, the
correlation coefficient indicates a low level of correlation with the Human
Rights Index. At the same time, 18 cases were tried in Benin in 2017-2019
and the correlation coefficient has the most negative correlation ratio. The
same correlation ratio is observed in Mali with a high level of negative and
Cote d’Ivoire with a high level of positive relationship.

The correlation coefficient of these indicators for 2016 — 2019 is
as follows: 2016 — 0.57, 2017 — -0.12, 2018 — -0.06, 2019 — 0.52. The
results are dynamic, because the medium level of positive relationship was
recorded in 2016 and 2019, while in 2017 and 2018 the minimum level of
negative relationship was found.

The correlation coefficient between the number of cases tried by the
Inter-American Court of Human Rights and the Human Rights Index for
2015-2019 is the following: Argentina — 0.83, Bolivia — 0.52, Chile — 0.45,
Colombia — 0.41, Peru — 0.26, Ecuador — -0.96 (Table 5).

Table 5. Cases tried by the Inter-American Court
of Human Rights by country
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Country 2015 2016 2017 2018 2019
Argentina 6 2 6 10 18
Bolivia 3 6 5 2 -
Chile 4 2 3 5 2
Colombia 8 10 23 10 15
Peru 17 20 10 25 21
Ecuador 15 15 4 5 6

Source: Inter-American Court of Human Rights (2022).

Thus, the correlation coefficient in the selected countries has positive
correlation values, except for Ecuador, where the correlation value has a
high negative level.

The correlation between the Human Rights Index and the number of
cases tried by the Inter-American Court of Human Rights was also dynamic:
in 2015 — -0.15, in 2016 — -0.21, in 2017 — -0.95, in 2018 — 0.01, in 2019
— 0.16.

So, the interdependence of the level of the protection of human rights
and the number of applications filed with the regional international
courts gives grounds to conclude that countries and regions with negative
interdependence have weak national protection systems that require
additional international protection of human rights. In countries with
positive interdependence, the national system of protection of human
rights and freedoms and the international system coherently perform their
functions as a single mechanism for the protection of human rights and
freedoms.

The tools that international human rights institutions use are
international regulations adopted by international organizations, which
enshrine such rights. Their effectiveness can be determined by comparing
the Human Rights Index with the number of ratified international human
rights treaties (Figure 1).

Figure 1. Protection of human rights and the number of ratified
international human rights treaties
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The correlation coefficient between the Human Rights Index in 2019
in Luxembourg, Chile, Benin, Turkey, Colombia, Poland, Sudan, Syria,
Oman and the number of ratified international treaties in these countries
is 0.19. That is, the positive interdependence between the indicators under
research is low.

5. Discussion

De Schutter (2010) notes that international organizations are
established as a tool of institutionalizing forms of interstate cooperation on
the enforcement and protection of rights. The international cooperation has
been necessitated by the global interrelation and interdependence between
the nations that the world has experienced and continues to experience
since the end of the Cold War. According to the United Nations (n.d.a),
security, which is the deep interrelation of the security of each state, taking
into account the security of other states, is one of the main issues to be
addressed by the global security sector.
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As the Australian Human Rights Commission (2007) states, the
international human rights regulations enshrine tools that enable
governments to balance national security and human rights. At the same
time, Morris (2020) emphasize that they do not provide protection for
internal situations regarding their violation. The results of the study prove
that the protection of human rights does not directly depend on the number
of ratified international treaties. Therefore, Morris (2020) notes that the
international tools for the protection of human rights are weak where
national security intersects with human rights violations at the domestic
level.

Kumar (2005) states that the protection of human rights and the national
security level are interdependent. The high level of negative relationship
between the Human Rights Index and the Security Threats Index indicates
a direct interdependence between the protection of human rights and
national security.

In turn, Zeleza (2007) and Sarkin (2017) underline that human rights
are inalienable, universal, indivisible — they underlie all national and
international regulations, but in practice this is not the case and all countries
have problems with human rights. States fulfil their obligations related to
human rights through legislation, courts, administrative bodies and the
public. Neuman (2019) indicates that international organizations contribute
to this protection in different ways — by providing guidance, assistance,
monitoring and support. At the same time, Goodman (2020) emphases that
the interaction between national authorities and international institutions
in the mechanism for the protection of human rights and freedoms is an
important factor in achieving results.

Bozeman (1982) proved that public authorities have their own
peculiarities in the mechanism for the protection of human rights and
national security in all countries, and therefore they differ from each other
rather than coincide in a specific model of their assigned functions. The
protection of human rights by regional intergovernmental organizations
has both the advantages regarding global international organizations:
the involvement of fewer states facilitates political consensus on the
development of tools and establishment of institution for the fulfilment
of the assigned tasks; regional systems may also be more accessible, as
geographical distances are shorter (Mantu, 2019), and disadvantages: the
extension of international organizations to all areas of intergovernmental
cooperation causes numerous conflicts with international human rights law
(Zagel, 2018).

Therefore, it is appropriate to establish international institutions for the
protection of human rights and freedoms in certain regions of the world,
which differ in mentality, structure, religious views, culture, geographical
location in view of their number and range of influence.
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International regional institutions, which directly deal with the
protection of human rights and freedoms, include international regional
courts. The results of the study indicate the appropriateness of establishing
international regional institutions for the protection of human rights
and freedoms. They are effective in case of shortcomings in the national
mechanism for the protection of human rights, which fails to provide an
adequate level of protection of human rights and, consequently, national
security. The region of Southeast Asia has no international regional court of
human rights. It is appropriate to establish an international regional court
that will protect human rights in view of the cultural, religious, economic,
mental peculiarities of this region (Gunawan and Elven, 2017).

Conclusions

The background which is built for the observance and realization of
human rights and freedoms is a guarantee of development and security in
every state. Human rights and freedoms are the primary object of protection
in case of encroachment. The direct relationship between the protection of
human rights and the national security level was proved.

At the same time, it is established that international legal acts as the
tools used for the protection of human rights and freedoms, do not directly
affect the level of protection of human rights.

Therefore, an adequate level of protection of human rights and freedoms
ensures adequate national security and vice versa. But historical facts
evidence that the national level of protection is not sufficient, which urged
the adoption of a number of international regulations as the background
for the establishment of international communities with different scales of
their activities.

The study found that in countries and regions with a negative correlation
between the level of the protection of human rights and the number of
applications filed with the regional international courts (European Court
of Human Rights, African Court of Human and Human Rights, Inter-
American Court of Human Rights) is a weak national system of human
rights protection that requires additional international protection of
human rights. In countries with positive interdependence, the national
system of protection of human rights and freedoms and the international
one performs their functions in a unified mechanism in the protection of
human rights and freedoms.

Therefore, international institutions in the mechanism for the protection
of human rights and freedoms in the national security context are effective
in performing their functions.
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Southeast Asia is the only region which does not have the international
regional court of human rights, so it is appropriate to develop a mechanism
to establish it in order to ensure international protection of human rights
and freedoms in this region with the use of the results of the study.

The results of the study can also be used to develop strategies to increase
the national security level and make the national system of protection of
human rights and freedoms more effective.

The prospects of further research include the identification of factors that
affect the level of protection of human rights and freedoms in the national
security context in countries with a weak system of national protection.
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Practicas de descentralizacion fiscal en
los paises en desarrollo

Resumen

El objetivo del articulo fue identificar y describir el estado actual de la
descentralizacion fiscal en Ucrania, Armenia y Georgia y los problemas
y logros de las comunidades territoriales. La observaciéon y el anélisis
comparativo fueron las principales herramientas utilizadas. El estudio
mostré que la descentralizacion fiscal efectiva de las comunidades
territoriales requiere la implementacion de la experiencia relevante de
los paises en desarrollo que han logrado resultados significativos. La
descentralizacion fiscal, la transferencia de impuestos y facultades de gasto
a los niveles inferiores de gobierno se ha convertido en una estrategia
importante para la gobernanza moderna en los paises en desarrollo. La
descentralizacion fiscal se ve facilitada por una combinacién de la lucha
de los ciudadanos por participar activamente en el proceso de gestion y la
insatisfacciéon con los resultados de la economia centralmente planificada.
Se concluye que una descentralizacion adecuada fortalece los 6rganos de
autogobierno local y obliga a los estados a ser mas responsables ante sus
ciudadanos. En este sentido, como modelo digno de estudio se sefialo
ademas la idoneidad y las perspectivas del enfoque de descentralizacion
fiscal de Suecia.

Palabras clave: descentralizacién; administraciéon fiscal; distribucion
de competencias; potencial fiscal; indice de
Descentralizacion

Introduction

The long-term economic impact of the COVID-19 pandemic has
disrupted traditional financial flows in many countries. Ali et al. (2022)
state that this trend indicated an urgent need to intensify the mobilization
of domestic resources and improve the national tax administration.
Strengthening and using the full potential of domestic taxation is one of the
most important sources of development financing and should therefore be
a policy priority for modern governments. The above transformations are
especially relevant in developing countries.

Many developing countries around the world are transferring
responsibility to lower levels of government, as decentralization is
considered vitally important for achieving sustainable economic growth
and development. Teremetskyi et al. (2021) indicate that the priority goal
in this context is to promote bottom-up regional development by giving
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subnational governments more freedom in identifying programmes that
match the public interest, as well as local and regional development goals.
Digdowiseiso (2022) maintains that different institutional conditions for
fiscal decentralization can significantly contribute to growth in developing
countries. Different types of fiscal authorities have a significant impact on
income distribution and ethnic inequality. As Digdowiseiso (2022) writes,
it depends on the level of institutions and defence spending by certain
developing countries.

In recent decades, the introduction of decentralization systems in many
developing countries, especially in Ukraine, Armenia and Georgia, has
been largely motivated by policy features and cooperation or integration
into the EU. Kohut and Kovacs-Rump (2021) emphasize that more efficient
mobilization of domestic resources and effective fiscal administration
systems through fiscal decentralization reforms can offer a way to
strengthening public budgets and increasing the role of taxation as a source
of financing for effective development.

Fiscal decentralization involves the distribution of taxation and
spending powers between the central government and local governments.
In other words, fiscal decentralization gives local self-government bodies
considerable autonomy in terms of revenues and expenditures, including
the power to collect taxes and fees. This can increase the fiscal space of
local self-government bodies and improve service delivery as well as the
well-being of the population. A broader definition includes the financial
perspective, where not just the right to collect taxes, but economic resources
allocated to the regional level are decentralized. Countries need to meet
several key institutional preconditions for fiscal decentralization to be
effective. Obeng (2021) attributes the following preconditions there:

1) a stable political environment;

2) effective autonomous subnational governments;

3) institutional capacity at regional/state and local levels of government;
4) government accountability;

5) effective democratic electoral infrastructure at all levels of government;
6) the ability to increase income at the local level to the appropriate level.

The geographical proximity of local self-government bodies to their
electors, direct beneficiaries of public services, makes local self-government
bodies to allocate fiscal resources efficiently.

It is important to conduct a qualitative legal analysis of real fiscal
decentralization reforms in a situation where economic theory proposes
competing hypotheses. At the same time, any empirical analysis faces
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significant challenges. First, the transfer of fiscal authority to local
governments is often gradual. It impossible to separate the effect of fiscal
decentralization from the influence of other trends without a sharp increase
in fiscal autonomy. Second, fiscal reforms are usually a large-scale policy
that affects all local self-government bodies at the same time. Therefore,
the analysis should be based for the most part on comparisons between
countries, with due regard to the proper control over all significant factors
of transformation. So, relevant research in developing countries should be
the focus.

In view of the foregoing, the aim of the article is a comparative analysis
of the realities of implementing the fiscal decentralization concepts in
developing countries. The aim involved the following research objectives:

1) generalize the main features of effective implementation of fiscal
decentralization in the countries under research;

2) compare statistics on the implementation of fiscal decentralization
in different jurisdictions and identify the country with the highest
efficiency rate;

3) identify promising directions of further improvement of the fiscal
decentralization practices tested in the developed countries.

1. Literature Review

The choice of research topic correlates with modern vectors of academic
research conducted by theorists in different countries. The work of
Teremetskyi et al. (2021) was the background for this study. The grounds
for defining the concept of “fiscal decentralization” were summarized in the
research, thus forming the author’s perception of this definition.

The work of Digdowiseiso (2022) also had an impact on the author’s
position on the research topic. The work of researcher allowed outlining the
vector of research on the transformation of strategies and policies of many
countries aimed at strengthening the capacity of local communities in the
course of fiscal decentralization. In turn, the article by Ali et al. (2022)
helped the author to realize the need to further introduce mechanisms
for achieving fiscal capacity in developing countries. The study took into
account the work of Obeng (2021) in the field of addressing the problems
and practical difficulties that arise in the course of fiscal decentralization,
democracy and the size of government.

The work of Abuselidze (2021) on the analysis of the main components
of intergovernmental relations and their regulation in the context of
decentralization of fiscal policy and Rotulo et al. (2020) on the peculiarities
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ofthebudget deserve special attention. federalism and fiscal decentralization
in health care. The research of Ter-Minassian (2020), the results of which
was used in the article, emphasizes the importance of intergovernmental
fiscal cooperation and subnational revenue autonomy. This work helped to
trace the transformation of the main features of the innovative approach
to decentralization processes, which consist of fiscal, administrative and
political components.

This study also allowed for the relevant vectors, such as innovation
(novelty), objectivity, subjectivity, purposefulness,demand, implementation
in practice, the effectiveness of local communities, which were outlined by
Yang et al. (2020) and Zhu et al. (2022). The achievements of Erlingsson
(2021) on the analysis of the results of decentralization and the development
of multilevel trust of territorial communities were also taken into account.

Active research on this issue confirms that the fiscal decentralization
contributes to the strengthening of local communities in order to ensure
prosperity. Therefore, it is urgent to conduct research on new research
criteria.

2. Methods

Given the chosen research topic has many aspects and given the large
volume of empirical material, the authors clearly structured and phased the
research (Figure 1). The structure of the research was based on comparative
studies of the positive practice of the selected developing countries and on
the grouping of the data obtained.
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Analytical stage

The author's
COIIC]HSiO]lS are
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promising
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positive practice of
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Source: Authors development

The study involved a combination of parametric and non-parametric
approaches underlying the author’s view of fiscal decentralization and the
effectiveness of the competencies of local self-government bodies. Various
methodological tools were used in the article. The practical method of
observation was the main method of research. This method was conductive
for achieving the aim and fulfilling the objectives of the study, establishing
the guiding principles of fiscal decentralization in the cross-border context,
and focusing on the appropriateness of transformation in developing
countries through the principles and programmes used in Sweden.

The comparative method was also important in writing the article,
which allowed not only to compare the main statistical indicators of fiscal
decentralization in the studied countries, but also to propose the latest
conceptual changes based on best practices. This method also further
substantiated the appropriateness of assimilating fiscal decentralization
practices of Sweden into the legal field of the studied countries as soon as
possible.
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General decentralization programmes were considered in the article as
a system that involves the competencies of different levels of government
and local business related to the relationship of exchange on the allocation
of fiscal, financial, material, administrative and other resources in their
various combinations. This approach allowed considering the activities
of states in the field of decentralization through the prism of declared
international principles and systemic internal environment of states.

The empirical content of the processes of transformation of intrasystemic
fiscal relations of power interactions in the selected states was based on the
historical genetic method. It allowed describing the essential characteristics
of fiscal decentralization policy, reveal the causal links in the development
of decentralization and subsequent budgetary transformations, as well as
in the formation of the discourse of state bodies on economic cooperation
between the central government and the regions. Besides, this method
also allowed creating an empirical background for further evaluation of
the performance of government and fiscal decentralization as such on
the example of the dynamics of development of states and their economic
indicators.

The comparative historical research was used to determine the essential
characteristics of government participation in the implementation of fiscal
decentralization policies and programmes at different stages. This method
was used to identify the positive features and critical differences in the
practice of implementing the principles of fiscal decentralization in the
studied countries.

The statistical method was indispensable at various stages of the
study. It was used to analyse the dynamics of various aspects of fiscal
decentralization programmes at the national and subnational levels, as
well as to study a significant body of data characterizing the results of the
actions of the selected states.

A significant array of data was thoroughly studied in the research,
including forty-eight references in the text of the article.

3. Results

Fiscal decentralization as part of the transfer of powers has been
implemented by many developed countries in order to find the appropriate
balance between central government control and decentralized governance.
The financial potential of local self-government bodies is based on the ability
to attract available and potential financial resources from the relevant
area to finance economic, social and environmental needs. The rational
and effective directions of their distribution and use are established. This
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generates a balance between public services and the needs and preferences
of local communities and citizens, increasing the responsibility of local
authorities for the relevant functions and the efficiency of the public sector
as a whole through the introduction of elements of competition.

The positive vector of regional decentralization is increasing the self-
sufficiency of communities, creating a background for the development of
civil society. Disadvantages of decentralization include complicated process
of implementing strategic government programmes and giving priority
to regional political elites. The effectiveness of financial decentralization
is influenced by a number of economic, socio-political and institutional
factors, including constitutional provisions that reflect the history of
decentralization in each country; balance of power between different levels
of government; structure and practice of intergovernmental relations;
and the degree of regional economic, ethnic and social inequalities that
can and often cause conflicts of opinion and hinder constructive dialogue.
Local authorities must perform decentralized functions effectively, have a
sufficient level of revenue, and have the power to decide on expenditures.
And any decentralization programme must cover the most important
elements of public spending, namely fiscal sustainability, efficient allocation
of resources, operational efficiency and transparency.

The state fiscal decentralization programme should include the gradual
activation of functions for local and regional authorities in line with capacity
building and legal reform. It is also necessary to optimize the full budget
cycle and include decentralization in sector ministries, agencies and state-
owned enterprises.

Effective decentralization requires further adaptation of institutional
mechanisms for intergovernmental coordination, planning, budgeting,
financial reporting and implementation. Such arrangements may include
both specific rules (for example, in the development of fiscal transfers) and
provisions for regular intergovernmental meetings and periodic reviews of
intergovernmental arrangements (See Figure 2).
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Typical forms of fiscal decentralization

Fiscal decentralization practices in developing countries

self-financing or reimbursement of expenses
through fees (individuals and legal entities)

permission for municipal loans and
e Mobilization of state or local resources through

credit guarantees

intergovernmental transfers that transfer total
revenues from taxes collected by the central
government to local self-government bodies for
joint or specific purposes

increasing local income through property tax,
property sales or indirect fees

Figure 2. Forms of fiscal decentralization (summarized by the
authors based on the results of empirical material studied)

The OECD (2019) has developed ten guidelines on decentralization that
apply to all types of countries and which currently remain the leading tools
for the effective implementation of decentralization concepts (Figure 3).

1
clarify policy areas assigned to
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avoid duplication, waste and
loss of account

5

actn ely support capac)t\
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suchas bna ncj
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effective decentralization
requires further reforms in the
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citizen participation and public
service delivery

9
3
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junsdictions through specific

ational medlamsms or
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Jimprove performance
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learning

4
equalize responsibilities and
revenues while increasing the
ability of local governments to
manage their own resources

8

allow asymmetric mechanisms
and experimental experience to
provide flexibility in
m‘lplememauo n

Figure 3. Guiding principles of priority actions of states on the
way to the implementation of fiscal decentralization (according
to the OECD (2019)
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According to the UN Human Development Index (HDI), a country with
less than 0.80 points is considered to be developing. Ukraine ranks 74th in
the world with a score of 0.779 (Human Development Reports, 2022). The
examples of the development of countries in this context are: Armenia —
81st with a score of 0.776, Georgia — 61st with a score of 0.812. For 2022,
the World Bank classifies countries and territories with Gross National
Income (GNI) per capita of $ 12,696 or higher as high-income countries. The
countries with the values below this number will be considered developing
countries. For example, Ukraine’s GNI is $ 3,570, Armenia’s — $ 4,220,
and Georgia’s — $ 4,270 (World Bank, 2020). The main goal of developing
countries is to restore economic growth while maintaining a full system of
social guarantees to ensure public goods.

Ukraine, like most developing countries, is pursuing a process of
further decentralization that includes political, administrative and fiscal
components. Local budgets of Ukraine act as a financial plan for the creation
and use of financial resources necessary to ensure the functions and powers
of local self-government bodies (Verkhovna Rada of Ukraine, 2022b).
Fiscal decentralization in Ukraine is directly dependent on administrative
and political decentralization and is a politically necessary reform for
Ukraine. The Budget Code of Ukraine (Verkhovna Rada of Ukraine, 2022a)
stipulates that the principle of subsidiarity is the background for the budget
system of Ukraine. This principle consists in the distribution of types of
expenditures between the state budget and local budgets, as well as between
local budgets in such a way as to bring the provision of public services as
close as possible to their direct consumer.

Order of the Cabinet of Ministers of Ukraine No. 333-r (Verkhovna
Rada of Ukraine, 2014) provides that implementation of the basics
of financial decentralization has become a key task in the economic
and administrative system of Ukraine. Ukraine has the National
Decentralization Project, which includes 25 Programmes. The programme
supporting decentralization reform in Ukraine — U-LEAD with Europe:
Local Empowerment, Accountability and Development Programme — is
the leading one (Decentralisation. International Cooperation, 2016). The
amount of assistance to Ukraine under this Programme from 01.01.2016
to 31.12.2023 will be EUR 152.3 million. The amalgamated communities
have acquired the powers and resources that cities of regional significance
have, in particular — the transfer of 60% of the personal income tax to the
local budgets of ATCs (amalgamated territorial communities) under their
OWN powers.

Besides, revenues from taxes remain entirely at the local levels: single
tax, profit tax on enterprises and communal financial institutions property
tax (real estate, land, transport). The implementation of the concept of
financial provision of local self-government was to ensure the strengthening
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and balance of local budgets through the redistribution of revenue and
spending powers between different levels of government and the application
of new methodological approaches to budgeting. Such approaches include,
in particular: redistribution of expansive determination of local budget
revenues; transition to the organization of medium-term financial planning
at the local level; use of results-oriented budgeting methods, and increasing
efficiency of local budget expenditures.

The financial decentralization process has entailed a number of changes.
The main direction was ensuring the fulfilment of revenue and expenditure
obligations of local budgets. Balancing local budgets by providing constant
sources of income; development of mechanisms to eliminate and prevent the
occurrence of unfunded expenditures; financing of state powers transferred
to the local level required the implementation. Particular attention was
paid to the formalization of the procedure for providing material assistance
to communities from local and central budgets.

According to IMF (2020), the 2020 tax revenues to GDP ratio in Ukraine
was as follows: the central government — 25.61%, local governments —
6.32%. For 9 months of 2021, the general fund of local budgets of Ukraine
received UAH 247 billion 948 million 700 thousand excluding inter-
budgetary transfers (Government Portal, 2021). The increase in revenues
to the general fund amounted to 20.1% or + UAH 41 billion 442 million
600 thousand compared to the corresponding period of 2020. The personal
income tax revenues for January-September 2021 amounted to UAH 150
billion 489 million. The increase in PIT revenues is 19.5% or + UAH 24
billion 550 million 600 thousand compared to the corresponding period of
2020. There were 16 regions that had higher personal income tax growth
rates than the average in Ukraine.

Ternopil region had a growth of over 25%. Dnipropetrovsk, Kirovohrad,
Poltava and Vinnytsia regions had the lowest growth rates. Revenues from
land fees amounted to UAH 26 billion 620 million 200 thousand, the
growth of revenues is 14.9%, or UAH 3 billion 455 million 300 thousand
compared to January-September 2020. Actual revenues from real estate
tax for 9 months of 2021 amounted to UAH 5 billion 838 million 600
thousand, the growth of revenues is 38.3% or UAH 1 billion 616 million 900
thousand UAH compared to the corresponding period of 2020. Revenues
from the single tax amounted to UAH 32 billion 400 thousand, the increase
in revenues is 21.1% or UAH 5 billion 574 million 800 thousand compared
to January-September 2020. In accordance with the budget legislation, the
Government also provided intergovernmental transfers to local budgets in
the amount of UAH 120 billion 872 million 800 thousand for 9 months of
2021, which is 95.3% of the planned appropriations for January-September
2021, in particular: the basic subsidy amounted to UAH 11 billion 777
million 300 thousand or 100% to the scheduled appropriations; educational
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subvention amounted to UAH 72 billion 837 million 700 thousand or 99.5%
to the schedule.

The task of radical restructuring of Ukraine’s budget system to meet the
new requirements is urgent. Non-subsidized communities have problems
with the revenues and are unable to cover the expenditures, which creates
problems with the financing of the public sector. The lack of sufficient
sources of funding at the state and regional levels still entails inefficient
management of local finances. Ukraine has also a problem of imperfect
relations between the state and local budgets, there are no administrative
supervision bodies over the activities of local self-government bodies at the
level of public authorities.

In Armenia, as a unitary, partially decentralized country, self-
government operates only at the municipal level (Legislation of the CIS
Countries, 2002). Property and land taxes are 100% accumulated in the
municipal budget. The local budget annually receives income tax and
different fees. However, the tax revenues to GDP ratio in 2020 was as
follows: the central government — 26.21%, local governments — 0.50%
(International Monetary Fund (IMF), 2020). Municipal budget revenues
include taxes, non-tax revenues and subsidies. Tax revenues include land
tax (95%), property tax (95%), income tax (15%), deductions and fees from
various types of taxes to the state budget. Non-tax revenues include rents,
fines, local fees, etc.

Transfers consist of subsidies and transfers from other sources.
According to the legislation, municipalities receive subsidies, budget
loans and loans from the state budget (Legislation of the CIS Countries,
1997). The municipality is allocated a subsidy to verify the revenues
and expenditures of its budgets. The procedure for receiving grants and
subsidies is regulated by the Law on Accounting (Legislation of the CIS
Countries, 2019). According to this law, the allocation of subsidies is based
on the population and the budget allocations rate. Armenia’s budget system
is a set of two-tier budgets. The state and local budgets are based on a single
financial and monetary policy and government taxation policy. The fiscal
decentralization policy is reflected in the Law on the State Budget. The
government needs the fiscal decentralization strategy.

The economic and financial background of self-governing units of
another state — Georgia — is governed by basic laws: the Code of Local Self-
Government of Georgia (Legislative Bulletin of Georgia, 2022a), the Budget
Code of Georgia (Legislative Bulletin of Georgia, 2021), the Tax Code of
Georgia (Legislative Bulletin of Georgia, 2022b), Law on Georgia on Grants
No. 331 (Legislative Bulletin of Georgia, 2020), and Law of Georgia on Local
Assemblies No. 1401 (Legislative Bulletin of Georgia, 1999). On December
31, 2019, the Government of Georgia adopted the Decentralization Strategy
for 2020-2025. The principle of the Decentralization Strategy is the state’s
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commitment to support financially weakened self-governing associations
through a fair distribution of funds.

The aim of this strategy is to increase the powers of self-government
bodies, fiscal decentralization and improvement of the local government.
Based on the action plan in the field of decentralization strategy, it is
planned to revise local taxes, distribute taxes on a utility license by local
self-government bodies, determine the types of property to be provided
to municipalities, as well as rules and conditions for their provision. The
subsidy for equalization of fiscal capacity is allocated from the state budget
for the purpose of financial support of local self-government bodies for
performance of their duties.

In Georgia, the rights and responsibilities of each level of revenue and
expenditure mobilization are not clearly defined. This can also be stated
regarding the distribution of taxes between the centre and the budgets of the
regions, as well as issues of economic subsidies etc. This is reflected in the
volume of mobilization of tax revenues only at the level of budgets and its
ratio to GDP in 2020: the central government — 22.45%, local governments
— 0.89% (IMF, 2020). The lack of local budget funds in Georgia, which
is supplemented by regulatory revenues, is the result of minimizing the
quality of local tax authorities.

In this regard, it is also necessary to take into account the problems
of economic development: the general decline in production; limited
economic resources in rural areas; transfer of social facilities to local
administrations; uncertainty in the status of branches of enterprises and
organizations located in the districts; restriction of the rights to natural
resources of local self-government bodies. Sectoral legislation is still not in
line with the government decentralization principles, while the progress on
revision and harmonization of legislation is very slow. There is also a need
to further develop the legal environment to promote and stimulate inter-
municipal cooperation.

The indicator of decentralization of revenues, which is the ratio of
local budgets and their revenues to the state budget, shows that Ukraine
has the best situation with this indicator. From 2014 to 2018, the ratio of
local budgets and their revenues to state budget revenues in Ukraine varied
from 22.5% to 28.9%. In Georgia, this level ranges between 8% and 12%,
in Armenia — between 3% and 5% (CORLEAP, 2020). In Ukraine, which
shows the best results on this indicator, the level of centralized spending
varies between 49% and 58%, in Georgia — 19-22%, in Armenia this figure
was about 7-8%.

Improvements resulting from a successful budget decentralization
programme can only be achieved through high quality governance in
decentralized agencies of national and subnational governments. In OECD
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countries, regional governments have, on average, complete discretion
over 70% of their tax revenues (OECD, 2022). Another 15% of their income
comes from general taxes, which require the consent of governments to the
distribution rate. On the contrary, local governments have, on average, full
or almost complete autonomy over 13% of their revenues only. However,
local authorities retain discretion with certain limitations on additional 62%
of tax revenues. According to the OECD report (OECD, 2018), subnational
governments in OECD countries account for 40% of government spending,
corresponding to 16% of GDP, and this share has increased in recent
decades for most countries. Expenditure obligations of subnational
governments have changed over the past 25 years, in particular as a result
of decentralization processes that have transferred responsibilities to the
subnational level in sectors such as education, health, social protection,
economic development, urban and spatial planning.

Sweden — a unitary country with a high share of local government
spending — is an example of such changes. The state structure of Sweden
is highly decentralized and includes two subnational levels: 21 counties
and 290 municipalities. Welfare is generally high in the regions of Sweden,
which are among the 20% of the largest OECD regions in terms of civic
participation (OECD, 2020). According to the UN Human Development
Index, Sweden ranks 7th in the world with a score of 0.945 (Human
Development Reports, 2022). Sweden’s GNI is $ 54,050 (World Bank,
2020).

It can be stated that the provision of services is crucial for subnational
governments, as the bulk of their spending is on education, general public
services and social protection. The Constitution of Sweden explicitly
recognizes the local self-government principle. The Law of Sweden on
Local Self-Government No. Ds 2004:31 (Government Offices of Sweden,
2015) defines the scope of local autonomy, establishes specific powers and
lists the sources of income for local entities. Local budget revenues come
from tax revenues (about two-thirds of the total), total transfers from the
central government (about 15% for municipalities and 9% for districts),
targeted government transfers (3-4%), and user fees and rents (about 6%
for municipalities and 3% for counties).

Local authorities have the right to collect personal income taxes to meet
their financial obligations and are free to decide on the level of their taxes.
At the aggregate level, the state tax rate is about 20% and the district tax
rate is about 10%. In general, 50% of Sweden’s public spending is shared
by the central government and 50% — by municipalities and counties.
The fiscal equalization system is governed by the central government. The
redistribution of resources between different subnational governments
relies on different tax bases and expenditure rates.
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According to the European Committee of the Regions (2022b), the
revenue autonomy at the local level is higher in Sweden than the EU
average (67% vs. 53% in 2018), resulting in lower dependence on central
government transfers than in the EU (32% vs. 47% in 2018). Local own
revenues accounted for 33% of total government revenues in 2017, which is
higher than the EU average (13%). The aggregate ratio, which reflects aspects
of fiscal decentralization of both revenues and expenditures, suggests that
Swedish subnational governments have a degree of fiscal decentralization
(66% in 2017) that is well above the EU average (17% in 2017). The
indicator, which measures the level of tax autonomy, also indicates the high
fiscal autonomy of local governments in Sweden, with 98% of total local
tax revenues being under the full control of local authorities (European
Committee of the Regions, 2022b).

Local budgets are prepared according to a conservative approach aimed
at a surplus of 2-3%. Expenditures in districts and municipalities are
most concentrated, and higher than the EU average, in healthcare (27%
of total local expenditures), social protection (27%) and education (22%).
Other relevant areas of expenditure are general public services (11%) and
economic issues (6%). The ratio of tax revenues to GDP in 2020 in Sweden
was as follows: the general government — 39.90%, local self-government
bodies — 13.03% (IMF, 2020).

Today, the Decentralization Index (European Committee of the Regions,
2022a)is widelyused inthe 27 EU Member States, which is an interactive tool
for various aspects of decentralization (political, administrative and fiscal).
According to the Index, high fiscal decentralization is 35-100%. Average
decentralization: expenditure ratio — 27-34%. Low decentralization: the
expenditure ratio is 20-26%. Very low decentralization: cost ratio — 0-19%.
Overall decentralization ranges from 1 to 3 points and is 2.4 points in
Sweden. Assessment of decentralization by parameters: administrative —
2.3 at the local level and 1.1 at the regional level; fiscal — 3; political — 1.8.
Expenditure ratio, that is the relative share of total subnational expenditures
against total government expenditures is 46%. Sweden has created stable
local revenues with a local income tax and tax equalization system.

Comparing the achievements of fiscal decentralization in terms of tax
revenues in GDP from local authorities in Sweden and such countries as
Ukraine, Armenia and Georgia, it can be stated that this reform has not yet
achieved final results in these countries, although Ukraine has made more
progress in implementing this strategy (Figure 4).
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Figure 4. The amount of local government revenues in % of
national income in Sweden, Ukraine, Armenia and Georgia for
2017 - 2021 (according to the generalized data of the European

Committee of the Regions (2022a).

SKL International (2021) states that in 2021 the government of Sweden
has committed itself to supporting the Ukrainian government in its efforts
to implement a decentralization reform. The Support to Decentralization
in Ukraine Project will help the local self-government sector to take on
more powers and responsibilities. Advisory, analytical and coordinating
support will be provided to create a general and more reliable empirical
background for the development of fiscal policy in the transformed system
of decentralized governance, which is being developed.

4. Discussion

According to Vincent (2022), decentralized decision-making makes it
possible to positively correlate with economic growth through more efficient
provision of public services and their targeting, reduction of production costs
and prices, as well as creating more effective incentives for all participants
in economic activity. Abuselidze (2021) emphasized that tax autonomy of
local self-government is a relative concept, which is determined by whether
the governing bodies have a sufficient amount of their own income and
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whether they have the right to dispose of it independently in accordance
with their functions. According to the researcher, this does not mean that
they are completely isolated from each other. On the contrary, the centre
and the municipalities have common interests for the benefit of society and
relevant coordinated strategic actions in economic and political priorities.

Hanif et al. (2020) indicates that the positive impact of fiscal
decentralization on economic growth is weakened if the country is corrupt
and has weak institutions and/or suffers from political instability. According
to researchers, a relatively corruption-free country with sound institutions
and a stable political environment could make more use of the benefits of
fiscal decentralization to accelerate economic growth.

Rotulo et al. (2020) proved that the creation of local pools reduces the
effect of cross-subsidization and protection against financial risks guaranteed
by the national pool, turning fiscal decentralization into regressive choices.
Researchers conclude that this not only aggravates interregional inequality,
but can also pave the way for tough policies, such as healthcare: service
quality declines with limited access to public resources, prompting patients
in poorer regions to seek help from other regions.

Ter-Minassian (2020) state that effective fiscal decentralization models
must be adapted to the context of individual countries. Policymakers and
experts in each area of vertical and horizontal cooperation should take part
in sectoral discussions. There is also a potentially useful role for cooperation
between the relevant units of each subnational level of government.

According to Digdowiseiso (2022), the negative impact of fiscal
decentralization on economic growth should not be interpreted as
supporting centralized systems of public administration. The effectiveness
of fiscal decentralization in relation to growth should be assessed from the
perspective of institutions (Digdowiseiso, 2022).

Erlingsson (2022) recommended that a research programme needs to be
developed in Sweden that will systematically analyse the ways in which the
political system distributes responsibilities between levels of government
and how this affects trust and satisfaction at the local, regional and central
levels.

The central government should pay attention to the heterogeneity
of the impact of fiscal decentralization on cities with different strategic
backgrounds and levels of innovation (Yang et al., 2020), and the fact that
the fiscal decentralization system plays an important role in improving
green development (Zhu et al., 2022). It is necessary to conduct a constant
(annual) analysis of standard deviation and other indicators that describe
the effectiveness in order to better understand how effective the system of
horizontal equalization of budget revenues of territories is.
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Teremetskyi et al. (2021) emphasized that it is necessary to develop
an adequate political and institutional environment, improve the quality
of governance, close ties between local governments and the population
and the formation of effective channels of communication. According
to researchers, special attention should be paid to strengthening the
responsibility of local self-government bodies to society and the fight
against corruption.

The main directions of strengthening the financial independence of local
self-government should be realized primarily through a clear definition of
the structure and powers of central and local executive bodies. Kohut and
Kovacs-Rump (2021) identified that a feature of tax reform in Ukraine
should be the transition from the fiscal principle of tax policy to the
development of a new model that would provide the necessary amount of
budget revenues to support the functioning of the state, adhering to the
principle of social justice of distributing tax burden in the state.

Conclusions

Effective fiscal decentralization mechanisms can help governments at
different levels to identify and mitigate the adverse external effects of their
policies, avoid or reduce tax competition, and make better use of the scale
effect in the provision of certain public services. This policy helps to reduce
the risk of spreading infectious diseases, improve the safety of citizens
during the pandemic, the quality of the environment, as well as promote
consensus on political reforms.

Government operational and fiscal decentralization is a way to improved
local decision-making, infrastructure development and service delivery, but
many countries are struggling to benefit from decentralization, delegation
and transfer of powers. Challenges include accountability, capacity,
coordination, freedom of action, technology and variability.

The scope of policy in developing countries should be redistributed
between the centre and local self-government bodies. The centre should
determine the appropriate legislative framework within which local self-
government will be free to make decisions, especially when solving socio-
economic problems.

Fiscal decentralization requires:

« strengthening the role of local taxes in the formation of the revenues
of local budgets;

« finding and implementing reserves for the formation of own
revenues of local governments;
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« promptly reporting on the implementation of financial policy and
choosing forms of fiscal support for local governments to accumulate
their own fiscal capacity and increase self-efficacy;

« presenting new approaches to the budget process to the general
public in order to prevent public resistance to fiscal decentralization.

Encouraging local authorities to increase their own budgets, reduce
regional tensions, and create proper access for investment development
should be the focus.

The representatives of the Tax Service and the Treasury should be
involved in the analysis of factors promoting cooperation in improving the
management of revenues and expenditures, while ministers or secretaries
of finance responsible for national and subnational public finances should
be involved in the discussion of fiscal policy reforms.

The clearly determined steps to implement fiscal decentralization
in Ukraine, Armenia and Georgia will help build local political and
institutional capacity. The range of responsibilities of local authorities in
Sweden directly affects the lives of most citizens. So, there is a potential
for the implementation of relevant experience in the practice of fiscal
decentralization in developing countries. This will be a promising vector of
further research for the authors.
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and construction control; construction control tools; the control procedure.
The prospect of further research is the organizational support of effective
control in the field of housing construction in the context of the armed
aggression of the Russian Federation in order to restore the quality of
housing in Ukraine.

Keywords: construction control; construction industry; safety; standard;
rules.

Regulacion legal del instituto de control en el campo
de la construccion de viviendas en las condiciones de
agresion armada de la Federacion Rusa

Resumen

La vivienda y la infraestructura social han sufrido importantes dafios
durante la agresion armada rusa, y es necesario restaurarla en poco tiempo.
Por lo tanto, el objetivo del estudio fue analizar el marco legal para el control
de la construcciéon y determinar su importancia para el desarrollo de la
industria de la construccion. El tema elegido fue estudiado integralmente
a través de métodos empiricos y teoricos del conocimiento cientifico,
asi como del anélisis comparativo. En las conclusiones se indica que, el
mecanismo de regulacién juridica del control de la construccion consiste
en normas constructivas y juridicas que aseguran el control en la industria
de la construccion; materias de control arquitectonico y de la construccion;
herramientas de control de la construccion; el procedimiento de control.
La perspectiva de una mayor investigacion es el apoyo organizacional del
control efectivo en el campo de la construccion de viviendas en el contexto
de la agresion armada de la Federacion Rusa para restaurar la calidad de la
vivienda en Ucrania lo antes posible.

Palabras clave: control de la construccion; industria de la construccion;
seguridad; estandar; reglas.

Introduction

The issue of the need to create new residential and industrial buildings
to accommodate production facilities and housing workers and their
families became urgent as a result of the rapid development of the economy,
increasing consumption, improving welfare of the population and growing
population. The legal, organizational, institutional and financial support
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is required to solve such problems. Construction, as an object of legal
regulation, regulates various social relations, including private and public
legal relations. Government regulation of the construction sector is carried
out through the development, adoption and application of current building
legislation, building codes, standards and regulations.

The priority task of the government regulation of the construction
industry is the control and supervisory function of the state over the entities
operating in the construction market. The number of cases of violation of
construction legislation, rules and standards during construction is growing
along with the development of the construction industry. Consequently, the
protection of construction market participants requires an effective system
of government supervision of the construction sector. Quality control of
construction, which assesses the compliance of construction products with
the rules and regulations of the construction industry occupies an important
place in the system of legal measures aimed at improving safety and quality
of construction.

In a state governed by the rule of law, construction control is exercised
within clearly defined legal framework. The construction legislation is the
legal background of construction control. The aim of this legislation is to
regulate administrative relations during the organization and execution
of construction works, thus providing the possibility of government
influence construction control bodies on the construction sites under
their jurisdiction. Therefore, the main point in the legal regulation of legal
relations of construction market participants is to regulate administrative
relations and determine the legal status of each participant in such relations,
which determines the topicality of this research.

The aim of this study is to determine the legal background for
construction control and determine its importance for the development
of the construction industry. The aim involved the following research
objectives:

- determine and describe European standards of the construction
industry in the context of ensuring the quality and safety of
construction facilities;

- consider the mechanism of the legal regulation of construction
control and describe its components;

- identify the main problems of construction control and suggest ways
to solve them.
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1. Literature Review

Many researchers studied the construction control and the main
problems of exercising it. Akimova et al. (2020) studied the legal tools of
construction control and their components. Lou and Xu (2017) covered
quality control of residential construction in the city and found that such
projects should be controlled in three stages: before construction, during
construction and after construction. Fatourehchi and Zarghami (2020)
considered the problems of construction supervision and noted that
the problems of construction supervision usually result from gaps in the
relationship between the participants in the construction process.

Binninger et al. (2017) examined the control of construction sites
in Germany, determined its effectiveness and appropriateness of
implementation in different countries. Ding et al. (2017) reviewed the
functioning of regional construction supervision and control systems in
China, and determined its dependence on the work of practical managing
engineers. Zhou (2019) and Mu (2020) revealed the content of the
substance of control over public construction from the perspective of the
China’s market economy.

Zhao et al. (2017) studied the effectiveness of government control of
construction, which is exercised through information and communication
technologies. Ciampa et al. (2019) and Rouhanizadeh and Kermanshachi
(2020) analysed the effectiveness of the use of unmanned aerial vehicles
and drones in construction inspections, and found that their use speeds up
the construction inspection process. Zhang and Arditi (2020) studied the
use of laser scanners during construction inspections and found out their
significant effectiveness for construction inspections.

Akimova et al. (2020) analysed the substance of construction control
from the perspective of safety and quality of the construction site; from the
perspective of reducing the number of construction accidents and measures
to prevent them — Ravi et al. (2017) and Benny and Jaishree (2017); from
the perspective of labour protection and safety — Nnedinma (2017; 2017a).
Analysing the effectiveness of construction supervision, Khanzadi et al.
(2020) noted that compliance with quality, stages of construction and
reducing financial costs for construction is the basis of supervision in the
construction sector.

Despite a rather wide range of research on this issue, the issues of the
development of legal mechanisms for the residential construction control
are not comprehensively covered, which determines the relevance of the
chosen research topic.



CUESTIONES POLITICAS

(] . =
Vol. 40 N° 73 (2022): 151-171 155

2. Methods and Materials

The study was conducted in three stages. The first stage involved the
search and study of scientific literature on construction law, scientific
works of researchers on government supervision of the construction
industry and construction control, provisions of international agreements
on construction, practice of the application of legal tools that regulate
construction control, as well as the analysis of statistics of the EU statistical
service — Eurostat — on the development of the construction industry
in the EU and the metrics on construction accidents. The analyses of the
indicated resources gave grounds for the formulation of the topic, aim and
objectives of the study.

The second stage involved a theoretical and experimental study of the
chosen topic by comparing their results and analysing the differences.
Theoretical research allowed determining the substance of the mechanism of
legal regulation of the residential construction control from the perspective
of compliance with building codes and standards. Experimental research
based on international standards, legal principles of European construction
and labour protection, as well as the summary of their practical application,
as well as doctrinal analysis of scientific papers on problematic issues of
assessing the effectiveness of construction control of construction sites,
helped to fulfil the research objectives and determine the importance of
construction control for the development of the construction industry.

The third stage involved the final analysis for achieving the aim of the
research, and presentation of the research results.

The research topic was studied through the use of empirical and
theoretical methods. From the perspective of international legal support
of the construction industry and the importance of construction control
for the quality of constructed buildings, empirical knowledge reflects the
substance of the object of study — the mechanism of legal regulation of
construction control.

Comparative analysis was used to analyse scientific, legal, statistical
and practical information on the components of the mechanism of legal
regulation of construction control. Theoretical knowledge of construction
and the means of its regulation reveals the subject of research from the
perspective of universal internal essential connections and regularities,
which are covered by rational processing of empirical data. The combination
of empirical and theoretical methods provides an empirical interpretation
of the theory and theoretical interpretation of empirical data, as well
as reveals the importance of construction control as an effective tool to
regulate the construction sector.
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The research sample included such objects of research as: general
characteristics of construction activities and the means of their regulation,
analysis of construction control through the prism of improving the quality
of buildings and safety of the construction sector. Eurostat statistics on
the EU construction industry allowed determining the importance of
the effectiveness of construction control in the construction sector. The
combination of the study of these objects helped to reveal the problems of
supervision of the construction industry. The research was carried out on
the basis of information retrieval and scientometric databases.

The following international legal acts formed the background of the
study: Safety Provisions (Building) Convention, Safety and Health in
Construction Recommendation, International Building Code, Eurocodes,
Construction Products Regulation (EU) No. 305/2011, European legislation
governing safety and labour protection on the construction site, and
Eurostat statistics.

3. Results

Russia’s armed aggression in Ukraine has created the conditions
for a rapid response of society and the state to its consequences. Mass
destruction of infrastructure and housing stock of Ukraine needs immediate
restoration, so the Government of Ukraine issued a number of regulations
and amended existing ones, in particular: Amendments to the Procedure
for inspection of commissioned construction (Verkhovna Rada of Ukraine,
2022a); Amendments to the Procedure for approval of construction projects
and their examination (Verkhovna Rada of Ukraine, 2022d); Procedure
for carrying out urgent work to eliminate the consequences of the armed
aggression of the Russian Federation related to damage to buildings and
structures (Verkhovna Rada of Ukraine, 2022b); Procedure for dismantling
facilities damaged or destroyed as a result of emergencies, hostilities or
terrorist acts (Verkhovna Rada of Ukraine, 2022¢); Methods of inspection
of buildings and structures damaged as a result of crises, hostilities and
terrorist acts (Ministry for Communities and Territories Development of
Ukraine, 2022c); Estimates of Ukraine “Guidelines for determining the
cost of work to assess the technical condition and operational suitability
of facilities” (Ministry for Communities and Territories Development of
Ukraine, 2022b); Rules of maintenance of residential buildings and adjacent
territories, approved by the order of the State Committee for Construction,
Architecture and Housing Policy of Ukraine (Verkhovna Rada of Ukraine,
2005).

Also, the government has developed a Clarification on fixing the
destruction to eliminate the consequences of hostilities and restore the
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infrastructure of settlements in a state of war (Ministry for Communities
and Territories Development of Ukraine, 2022a).

Adopted bylaws allow making informed decisions on the restoration
of damaged objects or their dismantling under a simplified procedure,
including the procedure of examination of project documentation.
Development of projects for the restoration of damaged objects is possible
in a short time. Thus, the institute of control in the field of housing
construction was partially changed for a specific category of buildings that
suffered from the armed aggression of the Russian Federation in Ukraine.

The mechanism oflegal regulation of control in the construction industry
consists of legal provisions of construction legislation and building codes,
standards and rules; entities that carry out architectural and construction
control; means of control of construction sites; the construction control
procedure.

Construction legislation is wide-ranging, which includes rules relating
to the general legal framework, the implementation of construction policy,
fundamental rights and responsibilities of all participantsin the construction
process, requirements for the development, creation and construction
of real estate properties, control of construction sites, commissioning
procedure, liability for violations of building codes, etc. Many countries
(Australia, Germany, Canada, USA) and international organizations (EU,
the International Code Council) have codified construction legislation into
a single legal document — the Building Code — in order to regulate legal
relations in the construction industry.

Eurocodes are an EU-developed set of harmonized standards for the
calculation of load-bearing structures of buildings (European Commission,
n.d). This document contains ten separate standards (Eurocodes), which
set requirements for the calculation of building structures of different
materials. The International Building Code developed by the International
Code Council regulates the issues of labour protection and safety at the
construction site, based on regulatory building requirements and standards
(ICC Digital Codes, 2018). The aim of the provisions of the Code is to ensure
the quality and safety of construction works and reduce costs for construction
stages. This Code complies with quality control of construction projects by
mandatory use of standardized and certified construction materials and
equipment and compliance with the conditions of construction operations.

In addition to international documents and national legislation, the
system of construction legislationincludesinternationallevels and standards
of international organizations: standards of the International Organization
for Standardization (ISO), which determine uniform requirements for
quality of construction products, materials, equipment and construction
works, the provisions of the World Federation of Technical Assessment
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Organisations (WFTAO), which sets the requirements for technical
regulation of the construction industry, FIDIC (International Federation of
Consulting Engineers) International Building Standards, which determine
the rules of construction works, etc.

The construction practice emphasizes the need to control and reduce the
risks associated with the creation and operation of the property. Ignoring
construction control and the failure to comply with the construction
rules and standards entails the creation of dangerous and inappropriate
construction sites and accidents during construction works. Approximately
3 million workplace accidents are reported in the EU each year, of which
65.6% are construction, transport and storage, manufacturing, agriculture,
forestry and fisheries, and 44.3% are in other areas. According to Eurostat,
in 2018 the EU built 74.1% of small buildings, 12.9% of medium-sized
buildings, 13% of large buildings, with almost 20.5% of fatal accidents
occurred during construction on their construction sites. The construction
sector has the highest accident rates, which is almost 3.2-3.4 thousand
cases per year, compared to the transport sector (2.5-2.7 thousand cases
per year) and manufacturing (2.1-1.8 thousand cases per year). Figure 1
shows accident rates in these areas during 2012-2018 (Eurostat, n.d.).

® Accident rate at the construction sites
® Accident rate in transport and industry

i

2012 2014 2015 2016 2017 2018

Figure 1. The accident rates in construction, transport and
industry in the EU for 2012-2018.

Source: author’s own development based on (Eurostat, n.d.)



CUESTIONES POLITICAS

Vol. 40 N° 73 (2022): 151-171 159

In 1939, the International Labour Organization adopted the Safety
Provisions (Building) Convention in order to reduce the number of
injuries and the risk of accidents on construction sites (International
Labour Organization, 1937). The provisions of the Convention regulate
the activities of all types of operations on the construction site, including
the construction, repair, reconstruction, maintenance and demolition of
all types of buildings. This international document contains standardized
minimum safety measures and a set of standard safety rules, where the
control over their compliance is the basis of construction sector policy.

Theprovisions ofthe Safety and Health in Construction Recommendation
reveals the practical implementation of the set of standard safety
rules (International Labour Organization, 1988). According to the
Recommendation, all participating countries undertake to harmonize their
national construction legislation on labour protection by establishing
appropriate occupational health and safety measures that will ensure
the safety of workplaces. Compliance with such safety measures is the
employer’s and employees’ responsibility. The planning, preparation and
execution of construction stages must take into account:

- therisks that may arise during the construction because of the failure
to comply with safety rules;

- avoidance of excessive overload of employees, which can cause injury
or accident;

- organization of work on observance of safety and labour protection
regulations;

- use of harmless and high-quality materials;
- providing employees with appropriate means of protection.

According to the Recommendation, the provisions of national
construction legislation of the member states should provide for the
establishment of a competent body that will regulate the construction
sector, verify construction project documents and construction permits,
monitor compliance with building codes and standards, and prosecute
for non-compliance with construction legislation. A total of more than 60
Council of Europe directives have been adopted so far on occupational
health and safety, the system of which is presented in Figure 2.

According to the Regulation (EU) No. 305/2011 on construction
materials, construction works in general and parts thereof that must
be suitable for their intended use and must be safe for the users’ health
throughout the life cycle (Eur-lex, 2021). The safety of construction projects
is achieved through the quality of construction materials that comply with
the rules of this Regulation. The provisions of the Regulation establish not
only the conditions for entering the EU market of construction materials,
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but also agreed rules for assessing the conformity of quality of construction
products, its main characteristics and the use of CE marking for such
products. The Regulation also establishes methods for assessing the
conformity of construction equipment and products.

During the construction control at the construction site, the construction
process is monitored and inspected for the functioning of the construction
projects under control, and assessed for its compliance with construction
requirements and standards, as well as the violations or deviations from
the specified parameters are detected. This government regulation of the
construction sector is realized by a specially authorized body. In many
countries, not only public authorities, but also private institutions and
insurance companies perform such oversight and supervisory functions.
They not only carry out architectural and construction control and
inspections, but also issue building permits. Table 1 shows the list of entities
that exercise construction control in different countries.

Legislation governing labor protection and safety at construction

on the introduction of measures to encourage improvements in the safety and health of workers at
work (Directive 89/391/EEC)

Safety and health requirements for the workplace (Directive 89/654 / EEC, Directive
92/57/EEC, Directive 92/91/EEC; Directive 1999/02/EC).

(N

Safety and health requirements for work with the equipment (Directive 89/655/EEC; Directive
89/656/EEC; Directive 90/270/EEC; Directive 92/58/EEC)

Occupational safety requirements when working with chemical, physical and biological
exposures (Directive 90/394/EEC; Directive 1999/92/EC; Directive 9824/EC).

Workplace safety measures for certain groups of workers (Directive 92/85/EEC; Directive
94/83/EEC).

Regulations on the rationing of working hours (Directive 98/37/EC).

Construction equipment requirements (Directive 90/270/EC; Directive 89/688/EC; Directive
90/270/EEC).

Figure 2. System of labour protection and safety regulations.

Source: author’s own development based on (Eur-lex, n.d.).
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Table 1. Institutional support for construction
control in some countries

Country

Entities that exercise
control and supervision
over the construction

Authority of the entities

Austria,
Estonia,
Iceland,
Spain,

orway,
Slovenia,
Croatia, .
Czech Republic,
Sweden

Specialized public bodies and
special independent private
institutions or independent
private experts

Architectural and construc-
tion control

Great Britain

Ministry of Housing, Commu-
nities and Local Government

Regulation of the construction
sector  policy, construction
control, approval of uniform
construction codes and regu-
lations

Building Regulations Adviso-
Committee; .

uilding  Regulations

Standards Department

and

Providing advice on the appli-
cation ofgbuilding codes PP

Local authorities and inspec-
tors

Architectural and construc-
tion control

Denmark Ministry of the Interior and | Regulation of the construction
Housing sector policy
Local authorities, Nationa] [ Architectural and construc-
Agency for Construction and | tion control, issuance of build-
ousing ing permits, verification of
compliance of _construction
projects with building codes
Ireland Specialized government agen- | Architectural and construc-
cies tion control
Canada Canadian Commission on | Technical regulation of con-
Building and Fire Codes struction works, compliance
of the construction projects
with natural and climatic con-
ditions, Canadian buildin
traditions, building codes an
rules
Canadian Construction Mate- | Architectural and construc-
rials Centre tion control
Poland Ministry of Regional Develop- | Regulation of the construction

ment
Regional Development Agen-
cies

sector policy, attraction of in-
vestments in the construction
industry, verification of com-
pliance” with the control of

construction projects
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Romania

Regional Development Agen-
cies

Development of a regional
development strategy for the
construction industry

France

Ministry of Construction,
Transport and Tourism

Regulates the (}folicy of the
construction_industry, makes
forecasts and develops strate-
gies for the development of the
construction sector

Construction companies_ that
are members of the National
Federation of Public Works
and the National Federation
of Construction Companies

Issuance of building permits,
verification of compliance
with building legislation; tech-
nical regulation of construc-
tion works, etc.

National Centre for Construc-
tion Machinery

Architectural and construc-
tion control

Insurance companies — con-
trollers

Source: authorship.

The construction permits are issued by the entities that exercise
architectural and construction control before the start of construction by
checking the compliance of the documents required for construction. At this
stage, the inspector identifies inconsistencies in the submitted documents
and indicates them for elimination purposes. In 2020-2021, the Building
Permits Index in the EU averaged 128.8. The index of constructed buildings
during this period is much lower and amounted to 106.7.

Figure 3 shows quarterly values of these indices (Eurostat, n.d.). The
European Real Estate Index is calculated from the perspective of the number
of completed constructions, real estate pricing policy, cost of construction
materials and valuation of construction projects. The Building Permits
Index reflects the indicators of permits issued by the relevant institutions
for the construction of only one-apartment houses and houses with two
or more apartments. These indices do not, however, take into account
indicators of social construction projects, such as homes for the elderly,
schools or kindergartens. These data give grounds for the conclusion
that the EU permitting system of the construction industry exceeds the
indicators of completed construction, which testifies to the existence of a
legal mechanism for government regulation of the construction sector.



CUESTIONES POLITICAS

Vol. 40 N° 73 (2022): 151-171 163

Building Permits Index ~ ®Real Estate Index

1452
138,1

1328 1323

2020-Q1  2020-Q2 2020-Q3 2020-Q4 2021-Q1 2021-Q2 2021-Q3

Figure 3. Quarterly Building Permits Indices and the Real
Estate Indices in the EU in 2020-2021.

Source: author’s own development based on (Eurostat, n.d.)

The object of the construction control is the construction process
itself and closely related legal relations, and the subject is compliance
with building codes and standards. The latter include, in particular,
international and national standards during design and construction;
provisions of construction legislation; construction project design
documentation; labour protection and safety requirements; environmental
and sanitary requirements; licensing conditions and compliance with the
certification of construction materials and equipment; the regime of use
and development of land plot on which construction will be carried out;
compliance of construction works in accordance with the issued permits;
terms of construction stages and its completion.

4. Discussion

Control of construction projects establishes the quality of construction
structures by assessing the compliance of their characteristics with
construction legislation, as well as construction standards and requirements.
Ignoring the control and supervision of the construction process can lead
to violations of building codes, which can result in accidents, both during
construction and in the subsequent use of the building.
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According to Lou and Xu (2017), in order to establish an effective state
regulatory policy in the field of construction, government supervision
of construction should be carried out not only upon completion of
construction, but in three stages: before construction, during construction
and after constructio. Binninger et al. (2017) noted that the effectiveness of
government supervision over construction sites should be achieved through
the control and inspection of those sites. According to Onaiwu (2020),
the clearly regulated legal mechanism for compliance with building codes
will create favourable conditions for the development of the construction
industry and the economy as a whole.

Zhao et al. (2017) and Zeng et al. (2022) emphasized that the real-time
control over the construction stages can also be effective. Online inspection
of the remote construction site helps to improve the management of the
construction process and eliminate shortcomings in the construction stages.
According to Ciampa et al. (2019) and Rouhanizadeh and Kermanshachi
(2020) the use of unmanned aerial vehicles and drones during construction
inspections helps to speed up the inspection procedure. These researchers
state, however, that their use should be clearly regulated. With their low
cost, efficiency, ability to inspect the construction site in real time, these
technological tools can not only indicate problems and shortcomings during
the inspection of the construction site, but also to carry out construction
inspections of high-rise buildings, in remote areas or other complex cases.

Kim et al. (2020) also considers the use of unmanned aerial vehicles
in construction control to be effective. In their opinion, these tools help to
technically implement government regulation of construction by constantly
monitoring the construction process, its stages, quality and safety of work.
In aggregate, this will improve the quality and safety of the construction
object. As Zhang and Arditi (2020) noted, the use of laser scanners
during construction control significantly speeds up the inspection of the
construction stages.

According to Piasny and Paslawski (2015), modern approaches to
construction control do not reflect a comprehensive approach to the
development of uniform requirements for the scope and level of construction
control, which will ensure proper assessment of quality and safety of the
construction project. Vesela and Synek (2019) and Mu (2020) state that
the mission of construction control is ensuring quality in construction, as
qualityisthebasis for calculating the preparatory, production and evaluation
procedures and stages of construction. Khanzadi et al. (2020) believe that
quality, strict compliance with the progress of construction and reduction
of financial costs for construction is the main objective of supervision in
the construction industry. Ravi et al. (2017) and Benny and Jaishree (2017)
maintain that construction control should help to reduce the number of
construction accidents and develop clear preventive measures. Nnedinma
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(2017; 2017a) contend that monitoring compliance with labour protection
and safety regulations should be the main objective of construction control.

Ding et al. (2017) studied the effectiveness of regional construction
supervision and control systems in China, finding that practical managing
engineers who supervise construction design and life cycle cost of the
construction project is the current priority in the construction control
system. The competitiveness of the construction project is assessed based
on the results of their work, thus allowing the developer to enter the market
with this project and maintain competitive advantages.

According to Zhou (2019), the quality of engineering works on
construction sites can be approved through construction control.
Government supervision of construction should be implemented through
inspections of compliance with construction standards, construction
progress and construction stages. Actual methods of construction control
allow analysing the current scheme of construction management at a
particular site, identify its gaps, and suggest ways to solve them.

Akimova et al. (2020) and Piasny and Pastawski (2015) explored the legal
means of exercising construction control and found that self-regulation of
licensed organizations is a component of government regulation. Although
these organizations are engaged in civil law relations and issue construction
permits, certificates, inspect construction technical regulations, etc., their
powers are administrative.

Compliance with building standards, quality and safety is the basis of
the construction industry (O’Brien et al., 2020). According to Fatourehchi
and Zarghami (2020), the main problems of construction supervision are
related to the imperfection of the relationship between the participants in
the construction process, compliance with quality standards and deadlines
for investment construction projects. As Zeng et al. (2022) noted, barriers
to construction control are the imperfection of the regulatory framework
governing compliance with standards and codes of the construction
industry and the powers of inspectors of construction control.

The theoretical analysis of the problems of construction control and its
effectiveness from the perspective of compliance with safety and quality
of construction objects showed that researchers consider it reasonable to
further study residential construction control from the perspective of its legal
regulation, effective recommendations for the practical implementation of
thelegal regulation, which would adjust the development of the construction
industry.
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Conclusion

Russia’s armed aggression has destroyed much of its housing stock and
social infrastructure. Therefore, the state authorities are obliged to take
immediate action to restore the destroyed and damaged buildings in the
territories liberated from the occupiers. The government has approved
a legal framework for the rehabilitation these facilities, which partially
simplifies some stages of construction.

Government construction control of construction projects is the activity
of entities that carry out construction control by inspecting and supervising
construction in order to ensure its compliance with state building codes,
requirements, rules and standards, as well as aimed at preventing, detecting
and terminating actions that violated the above regulations, as well as
bringing the perpetrators to justice. The construction control is exercised
by inspecting construction projects, issuing building permits, conducting
examinations of construction projects for compliance with building codes,
rules and standards, and identifying violations of construction legislation
in order to eliminate them.

The mechanism of legal regulation of control in the construction industry
includes such elements as: building codes and legal rules that ensure the
exercise of control in the construction industry; subjects of architectural
and construction control; tools of construction control; construction
control procedure. Building codes and legal rules consist of construction
legislation, international construction standards, rules and regulations.
The entities that exercise construction control are specially authorized
government bodies, private independent institutions, experts, inspectors
and insurance companies.

The purpose of construction control is ensuring compliance of
construction projects with the quality and safety regulations, as well as
reduction of risks associated with the creation and use of the buildings.
Ignoring construction control and adhering to building codes and standards
entails dangerous and unserviceable construction sites and accidents
during construction operations.

The prospects for further research include the analysis of the mechanism
of legal regulation of construction control. Therefore, we consider the
empirical study, as well as theoretical and methodological justification of
effective measures for the state supervision of the construction sector to be
further prospects of the research in this area.

The prospect of further research is the organizational support of effective
control in the field of housing construction in the context of the armed
aggression of the Russian Federation to restore the quality of housing in
Ukraine as soon as possible.
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Construccion de Mecanismos Legales para el
Desarrollo de la Gobernanza Electrénica

Resumen

El objetivo del estudio fue identificar los mecanismos legales para
el establecimiento del gobierno electronico y el desarrollo del gobierno
digital desde la perspectiva del derecho internacional y la legislacion
nacional de paises donde el nivel de gobierno electrénico es muy alto. Se
utilizaron métodos empiricos y teéricos del conocimiento cientifico, asi
como el anéilisis comparativo para una cobertura integral del tema de
investigacion. Se encuentra que los principios orientados a la comunidad
son la base para el funcionamiento del gobierno electrénico con miras a
los valores de transformacion digital. El establecimiento del gobierno
digital en diferentes paises con un nivel muy alto de gobierno electronico
tiene sus propias peculiaridades relacionadas con el estado del marco legal
nacional, la capacidad institucional y el desarrollo econémico, la politica
de informacioén y la seguridad de la informacion. Se concluye que se debe
mejorar el gobierno electronico eliminando la brecha digital, elevando el
nivel de alfabetizacion digital, creando una autoridad tnica competente
para regular la politica pablica de gobierno electronico, introduciendo
un sistema de red de acceso a los servicios de gobierno electrénico, para
establecer un sistema de capacitacion de los servidores publicos en la
prestacion de servicios.

Palabras clave: gobierno electronico; gobierno digital; tecnologias
de la informacién y la comunicacién; sociedad de
informacion; servicio publico.

Introduction

Digital technologies have become a driving force for socio-economic
development and economic recovery in many countries. Information
and communication technologies are becoming the foundation for
sustainable development in almost all spheres of life, including e-economy,
e-governance, e-democracy, e-commerce, e-education, e-medicine,
e-research and e-innovation. They do not change activities, but the
technological capability to use the latest knowledge.
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The modern conditions of the Information Age require not only a
radical modernization of society itself, but also the power vertical, which
reflects this society and the inevitability of its administrative reform.
Digital technologies are implemented in the public administration through
the establishment of e-governance. In this context, the management
and activities of national governments are determined by the usage of
information and communication technologies with a focus on the citizens’
need to use information networks. This public administration model allows
the citizen to receive public information or administrative service online
and thus make governance more efficient and transparent by establishing
public control over it. The United Nations (2000) Millennium Declaration
adopted by the General Assembly on September 8, 2000 enshrines
access to the benefits of new technologies, especially information and
communication technologies, through which e-government services are
provided. Therefore, establishing legal mechanisms for the development of
e-governance is currently a topical issue.

The aim of this research is to determine the legal tools for implementing
and developing e-governance through the prism of international standards
and provisions of national legislation of countries with a very high level of
e-governance. The aim involved the following research objectives:

- determine and describe international standards for the establishment
and development of e-governance;

- consider the fundamental principles of e-governance in the context
of international standards;

- analyse the legal provisions of countries with a very high level of
e-governance and determine the legal tools that they use in the
implementation of e-government services;

- identify the main problems in the legal regulation of e-governance
and suggest ways to solve them.

1. Literature Review

Many scholars dealt with the issues of legal support of e-governance and
the introduction of effective legal mechanisms regulation. Elbahnasawy
(2021) examined conceptual approaches to the development of future
e-governance and identified economic growth and political stability as the
basis for its development. Ma and Zheng (2019) studied the development of
e-government in European countries in the context of the developing legal
awareness, trust and digital capabilities of the people of these countries.
Glyptis et al. (2020) considered the status of e-governance in the EU through
the prism of the peculiarities of the legal provision of public administration
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in different EU member states. Bharosa et al. (2020) studied e-governance
in Estonia and the Netherlands and found that combination of institutions,
information and communication technologies, legal tools and public
administration help to achieve the effectiveness of e-government services.
Tangi et al. (2021) examined e-governance at the local level in Italy in the
context of e-maturity of Italians.

Rouxetal. (2020) studied the effectiveness of e-governance in the exercise
of electoral rights in the United States, and noted that the use of information
and communication technologies is relevant in view of the current
globalization trends in establishing e-democracy and the general form of
public will expression — voting. Lee and Porumbescu (2019) and Sangki
(2018) examined e-government services in South Korea and established its
rapid growth due to the rapid development of information technology in this
country and the transition of its society from industrial to highly developed
information society. Liu et al. (2020) dealt with e-governance in China
and identified three aspects that affect its development: the environment
(political institutions); process (introduction of information technologies,
public relations and their interaction); productivity.

Kurfali et al. (2017) explored the sector of e-government services in
Turkey in terms of promoting Turkish e-government services by identifying
the needs and priorities of citizens for those services. Lallmahomed et al.
(2017) studied the preconditions for establishing e-government services in
Mauritius in the context of building trust, legal awareness and improving
privacy protection in using e-government services. Lumbanraja (2020)
dealt with the urgency of public administration reform and the provision of
e-government services in Indonesia to promote synergies and harmonization
between public authorities by eliminating duplication of functions between
them to provide the same services. Almotawkel and Qureshi (2021) reviewed
the status of e-governance in the Middle East and distinguished the main
factors of its development: communication infrastructure, human resource
efficiency, annual costs and legal awareness of society.

Park and Kim (2020) and considered e-government as an anti-
corruption tool. Chen et al. (2019) analysed the factors that contribute
to the e-government effectiveness, where they included technical, legal,
managerial, inter-organizational factors. Wijatmoko (2020) examined
the competence of public authorities to provide electronic administrative
services to society, in particular: correctional, migration services,
intellectual property services, information and communication protection,
general legal administration services and others. Reviewing the evolution
of e-government, Alcaide—Muiioz et al. (2017) recognize the prospects
for its development by building a system of e-government services, the
introduction of public e-government policy and the introduction of
technological tools.
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Nevertheless, the application of legal tools to regulate e-government,
the reasons for inefficiency of e-government services and ways to overcome
them are only partially covered despite the wide range of studies on this
issue, which determines the topicality of this research.

2. Methods and Materials

This research was conducted in three stages. The first stage involved
the search and study of scientific literature on information, scientific works
on the legal problems of implementation of e-government, the provisions
of international treaties on information society development, national
legislation of countries with very high levels of e-government, the practice
of applying legal tools of digital government. The topic, aim and objectives
of the study were determined on the basis of the analysis of this literature.

In the second stage involved a theoretical and experimental study of the
chosen topic through comparing their results and analysing the differences.
The content of e-governance from the perspective of international standards
and legal mechanisms for its implementation was determined through
theoretical research. The objectives were fulfilled and the legal background
for e-government, principles and ways to improve legal e-government
regulation were determined through the experimental research based on
international standards, thelegal framework of European information policy
and the generalization of their practical application, as well as doctrinal
analysis of scientific papers on problematic issues of e-government.

The third stage provided for the final analysis to achieve the aim, as
well as for the presentation of research results by writing an article on a
computer.

The empirical and theoretical methods of scientific knowledge were used
in the study of research topic. Empirical knowledge reflects the content
of the object of study — the legal regulation of e-government — from the
perspective of international legal support and legal relations in the field of
information society development. Scientific, legal and practical information
on e-governance and its e-services system was analysed through comparative
analysis. Theoretical knowledge of the legal background of e-governance
reveals the subject of research in terms of the universal internal essential
connections and patterns covered by the rational processing of empirical
data. The empirical and theoretical methods were combined to provide
an empirical interpretation of the theory and theoretical interpretation of
empirical data, as well as to reveal the principles of digital government.

The research sample included the following objects: the legal background
for the development of the information society and e-governance,
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international standards of digital government, the e-government principles
and obstacles to its development. The legal background for the introduction
of e-governance, e-government resources and a list of public e-services were
determined through dispositions of the legislation of Denmark, Estonia,
Finland, Sweden, Great Britain, Norway, Canada in the field of information
society development, generalization of practical application of international
and European legislation on e-government and statistics United Nations
E-Government Survey 2020. The combination of these objects helped to
reveal the problems of establishing the legal mechanisms of e-governance.
The research was based on information retrieval using a computer, the
global computer network and scientometric databases.

The research was based on the following international legal acts: UN
Millennium Declaration, Okinawa Charter for the Global Information
Society, UNCITRAL Model Law on Electronic Signatures, Digital Single
Market Strategy for Europe, Digital Europe 2025, Recommendation Rec
(2004) 15 of the Committee of Ministers of the Council of Europe on
e-Governance, Electronic Signatures Directive 1999/93/EC, Declaration on
a European Policy for New Information Technologies, Berlin Declaration
on Digital Society and Value-Based Digital Government, and public law in
countries with a very high level of e-governance, according to the UNE-
Government Survey 2020.

3. Results

The provisions of international agreements are the foundation for the
development of the information society and the provision of e-government
services through the use of information and communication technologies.
The United Nations (2000) Millennium Declaration proclaimed the
main goals of developing the information society of the 21st century and
the reduction of the digital gap. The Declaration provides that one of the
directions of development of the information society shall be implemented
through the measures taken by the member States to provide access to
information and digital technologies to all population segments, including
access to those information and communication technologies which are
used to provide e-government services.

The Okinawa Charter on the Global Information Society adopted in
2000 enshrines the principle of accessibility of people to the benefits of
digital technologies without restrictions and discrimination (Ministry
of Foreign Affairs of Japan, 2020). This is essentially one of the first
international legal acts, which reflects the general principles and directions
of establishment and development of the information society. Paragraph 1
of the Charter states that the revolutionary development of information and
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communication technologies affects the course of this millennium, people’s
way of life, their education and work, as well as the interaction between
government and civil society.

The Charter appeals to the world community to create a favorable legal
environment for the digital technologies to become a tool for economic
growth, welfare, enhancing social cohesion, developing cultural diversity
and the full exercise of human rights and their potential for strengthening
the democracy and public administration. In order to achieve these
goals, the Charter identifies the active introduction of information and
communication technologies in the public sector to provide online services
required to increase the availability of authorities to all citizens as one of the
areas of implementation of these goals. E-government needs to introduce
a number of e-services in almost all spheres of life for the full functioning
of the information society, including telecommunications, transport, parcel
delivery, social activities, customs and freight forwarding procedures, etc.
The Charter appeals to the States parties to support developing countries by
providing them with financial, technical and political assistance in order to
create a favourable climate for the use of information technology worldwide.

As regards reducing the digital gap, the Charter focuses on cooperation
with international organizations, developing countries and other actors in
order to promote international cooperation to build political, regulatory
and network support, as well as improve technical compatibility, expand
access, reduce costs and strengthen human capacity, as well as encouraging
participation in global e-commerce networks. Therefore, this international
instrument not only declares the introduction of e-government for
transparency of government through the provision of e-services, but also
reduces the digital gap in society by providing assistance to developing
countries.

The adoption of the Model Law On Electronic Signatures by the UN
Commission on International Trade Law (UNCITRAL) in 2000 and
setting up of electronic document management in the 90’s of the 20th
century played an important role in creating the legal framework for the
establishment of e-government (United Nations, 2001). The provisions of
this Law apply not only to the regulation of the use of electronic signatures
in trade, but also in the public sector.

The provisions of Electronic Signatures Directive 1999/93/EC
determine the use of electronic signatures and certain certification services
for the proper functioning of the internal European market (EurLex, 1999).
The provisions of Directive 1999/93/EC apply to almost all spheres of life,
including the public sector. Paragraph 19 of the Preamble stipulates that
public sector executive bodies may use electronic signatures in relation to
citizens, economic operators, for example, in public procurement, taxation,
the social security system, the health care system and the justice system.
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According to Part 7 of Article 3 of Directive 1999/93/EC, member States
may impose additional requirements before the use of electronic signatures
in the field of public administration. Such requirements must be objective,
transparent, proportionate and non-discriminatory, and relate only to
specific characteristics. They cannot create obstacles to the provision of
cross-border services to citizens.

The following framework and strategic documents provide the legal
framework for digital transformation by extending the capability and
engaging every citizen, empowering every business, building e-government
and addressing global challenges within the EU: Digital Single Market
Strategy for Europe (European Commission, 2015), Digital Europe (2019),
European Standards for Telecommunications and Digital Technologies
Development Programme, Connectivity for a European Gigabit Society,
etc. The aim of the Digital Single Market Strategy for Europe (European
Commission, 2015) is to create a single digital space within the EU for the
proper functioning of the economy, industry and public administration.

Introducing e-government is a necessary prerequisite for building
an efficient digital economy and a single EU digital market. Introducing
common digital e-governance standards in the EU contributes to reducing
the digital gap of Europeans in obtaining e-government services in the
public sector and introducing common e-government information systems.

The Declaration on a European Policy for new Information Technologies
proclaims the implementation of a single information policy in the EU
(Verkhovna Rada of Ukraine, 1999). This information policy implemented
in the legal systems of the member States can facilitate the use of the latest
information technologies at the national, regional and local governance
levels, as well as in administrations and executive bodies.

The leading role in the legal support of e-government is played by
Recommendation Rec (2004)15 of the Committee of Ministers to Member
States on Electronic Governance (Council of Europe, 2004; OECD, 2020),
which establishes the basic legal framework for the implementation of
e-government. The Recommendation recognizes that the member States
need to review their e-government policies, legislation and to develop
common e-government requirements based on respect for human rights,
e-democracy and the rule of law. Uniform e-government requirements
should be established through:

- strengthening democratic institutions at all levels by making them
more accessible, transparent, accountable and efficient;

- creating conditions for everyone to participate in the decision-
making process on public administration;

- improving public administration and services by making them more
accessible, user-oriented, transparent, efficient and cost-effective.
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Upon assessment of the role of governance for national, regional and
local authorities, the European community considers it reasonable to
build e-governance by implementing comprehensive strategies for its
development. Those e-governance strategies should be developed through
the principles of respect for human rights, in particular the right of everyone
to express, seek, receive and impart information, knowledge and ideas.
Typical national e-governance development strategies should include:

- basic principles of e-democracy and its processes;

- expanding the system of access points to information and
communication channels to enable the user access to e-government
services;

- developing a coordinated model of public administration of executive
bodies functioning in different spheres and having different
competencies;

- establishing cooperation between public authorities, the private
sector and other civil society organizations;

- enshrining effective mechanisms for personal data protection at
the legislative level in strict compliance with the Convention for the
Protection of Individuals with regard to Automatic Processing of
Personal Data and Protection of Information Security;

- introducing quality management systems in government bodies and
providing constant monitoring of e-government management risks;

- implementing information and communication technology policy
based on technological neutrality, open standards and evaluation of
the possibility to choose from a variety of available software models,
including open source models;

- setting up an education and training system for citizens and civil
servants in order to improve their e-literacy (Council of Europe,
2004).

The Berlin Declaration on Digital Society and Value-based Digital
Government was adopted in 2020, as the innovative role of public authorities
in promoting e-governance based on the values of digital transformation of
European society was recognized (European Commission, 2020). The Berlin
Declaration is the continuation of the key principles of digital public services
enshrined in the Tallinn E-Government Declaration and E-Government
Action Plan for 2016-2020. The Berlin Declaration defines the public sector
as an important element of the European single market and a driving force
for new and innovative technological solutions to administrative services
and social problems. This Declaration provides for e-governance which
is based on user-oriented principles, taking into account the values of the
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digital transformation of the European community. Figure 1 shows the
European principles of e-governance.

[ European principles of e-governanance }

* Validity and respect for fundamental rights and democratic values in the digital sphere;

* Social participation and digital integration to shape the digital world;

* Expanding rights and opportunities, as well as digital literacy that enable all citizens to
participate in the digital sphere;

* Trust and security in interaction with e-government, which allows everyone to navigate
safely in the digital world, authenticate easily andreceive digital recognition in the EU;

» Digital sovereignty and mteroperability as key to ensuring the ability of citizens and public
administrations to make decisions and act independently in the digital world;

* Human-centered systems and innovative technologies in the public sector that strengthen its
role as a pioneer in safe and credible technology research;

* A sustamable digital society that preserves the natural foundations of life and uses digital
technologies to increase the resilience of health systems.

Figure 1. The system of e-governance principles in the EU.

Source: European Commission (2020).

The Organisation for Economic Co-operation and Development (2020)
has also contributed to the development of e-government principles for
society by enshrining them in the Good Practice Principles for Data Ethics in
the Public Sector adopted in 2020. Good Practice reflects the mechanism of
ethical use of e-government data, its results and services, which guarantees
a higher level of public trust. Unlike European e-governance principles,
which are based on the values of the digital transformation of the European
community, e-governance principles enshrined in the Good Practice make
human rights the focus of e-government policy and data. Such principles
include, in particular:

» integrated data management;

e national measures to ensure reliable access to e-government
services, their use and information security;

« introduction of ethical norms of information policy in the public
sector;

« monitoring and control of e-governance input data and its results,
including data on the development and learning of artificial
intelligence systems;

« provision of e-government services with a view to the purpose of
using the public information received;
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« establishment of boundaries for access to e-governance data and
their shared use;

« adherence to openness, clarity, inclusiveness and quality in the
provision of electronic services to the public sector;

« disclosure of e-governance open data and their source code;
« expansion of control over receiving of personal data;

« monitoring and responsibility for controlling the risk management
of e-government.

The United Nations (2020) E-Government Survey evidenced that all
regions of the world are progressing in the implementation of e-government.
Europe is this year’s leader with the greatest share of countries with a very
high level of e-governance (58%), followed by Asia (26%), America (12%)
and Oceania (4%). In 2020, Denmark, South Korea, Estonia, Finland,
Australia, Sweden and the United Kingdom became the countries with a
very high level of e-governance. Outsiders include Sudan, Eritrea and the
Central African Republic. The EU countries have, on average, the highest
rates of countries with a very high level of e-governance — 93% of European
countries provide public services using information and communication
technologies. The EU countries have high rates because of the fruitful work
of the Community in building digital policy and the information society. The
legal framework for the development of digital government in different EU
countries and other leading countries with a very high level of e-governance
has its own peculiarities (Table 1).

Table 1. Legal support of e-government of countries with a very
high level of e-governance

opment strategy; Es-
tonian  Information
Strategy 2013; Digital
Signature Act 2004,
Public  Information
Act 2004, Informa-
tion Services Act, Da-
tabase Act

a multi-channel com-
munication protocol,
and Eesti.ee is sin-
gle-window _govern-
ment and electronic
services

Country Legislation E-governance E-government
resource services
Denmark | Digitization _Strate- | Different specialized | Services in the field
gy of Denmark; State [ e-government  por- | of social protection,
trategy of Artificial | tals for individuals | health care, taxation,
Intelligence and legal entities, in- | education, etc.
cluding the national
health portal
Estonia | Civil society devel- | The X-road system is | Services relating to

digital identification,
electronic  voting,
electronic taxation,
electronic com-
merce, etc., exclud-
ing marriage and di-
vorce, purchase and
sale of real estate
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Finland | Digitization Pro- | Centralized sin- | Services_ in the field
gramme of Finland le-window _ multi- | of social protection,
channel portal health care, com-
merce, taxation, ed-
ucation, etc.
Sweden | Freedom of the Press | Government.se — | Services_in the field
Act 1949, Personal | state e-government | of social protection,
Data Act 1998, Elec- | portal, National Pub- | health care, com-
tronic Signature Act [lic Procurement Of- | merce, taxation, ed-
2000, _ Electronic | fice ucation, etc.
Communications Act
2003
England | Government Trans- | gov.uk — state e-gov- | Services_in the field
formation  Strategy | ernment portal of social protection,
for 2017-2020, In- health care, com-
formation Protection merce, taxation, ed-
Act 2018, EU General ucation, etc.
Data Protection Reg-
ulations, Strategy for
technological innova-
tion, Electronic Com-
munication Act 2000,
Communications Act
2003, Electronic Sig-
nature Act 2002
Norway | Digitization Pro- [ Norge.no and Gov- | Services_for citizens
gramme of Norway ernment.no, Altinn. | and legal entities
no, Data.norge.no,
Anskaffelser.no -
government portals
Canada | Government On-Line [ GOL - government | Services for citizens
(GOL). Programme, | portal and legal entities
Shared Views an
Feelings on Internet
Use Programme

Source

: United Nations (2020).

The effective e-governance should be implemented by eliminating
the digital gap, creating a competent regulatory body for public policy
on e-governance, introducing a system of access points to e-government
services and training of civil servants to provide e-services (Figure 2).
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Figure 2. Ways to develop e-governance

Digital literacy of
the population

System of Training of civil
access points to servants to
e-government provide electronic
services services
Competent

body regulating
state policy on
e-government

Source: Council of Europe (2004).

The areas of e-governance development should be enshrined at the
legislative level with a clear plan for their implementation. The digital gap
reduced by raising e-literacy among all population segments through lifelong
education on innovation. The media, social networks, government forums
and other information can make an effective contribution to the promotion
of e-literacy. Improving the e-literacy of civil servants will help improve the
quality of e-government services. Digital awareness of government officials
can be raised through the introduction of a system of training and advanced
training of civil servants in higher educational institutions on the basics of
e-governance and the legal framework for its implementation.

The introduction of a system of access points to e-government services
will help to overcome barriers among different population categories related
to income, health, age, gender, etc. These measures should be reflected in
national concepts together with the development of e-government and
the information society as a whole. The newly established competent
state body should deal with the implementation of not only the above-
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mentioned directions of e-government development, but also the control
over the implementation of the state e-governance development policy. The
activities of this body will reflect the real indicators of the effectiveness of
legal, organizational and technical means.

4. Discussion

The development of e-governance and the proper functioning of the
e-government service system depends on the implementation of effective
legal tools to eliminate the digital gap of the population, raise public
confidence by providing quality electronic public services, introducing
a system of e-government access points and train civil servants on basic
principles of digital governance and improving knowledge in the field of
electronic services.

According to Elbahnasawy (2021) and Malodia et al. (2021) the success
of e-government projects depends on the needs of citizens, communication
channels and the state of information and communication technologies.
According to Ma and Zheng (2019), enhancing the use of e-government
services by the public is possible through increased investment in
e-government, successful public information policy aimed at building
public confidence in the use of e-government services, expanding digital
opportunities and raising awareness of society through increasing incomes
and obtaining education. The established trust and legal awareness will
balance the level of supply and demand of e-government.

According to researchers, the level of public knowledge about the latest
technologies and the diversity of e-government services promote the
participation of citizens in public education on IT, which has a positive
effect on the interest in using e-government services regardless of age, as
well as by people with disabilities (Lee & Porumbescu, 2019).

As Kurfali et al. (2017) state that the increasing demand for electronic
public services results from the expected productivity of governance policy,
effective legal tools for keeping e-government services confidential, as well
as for proper protection of Internet content and social position. According
to Lallmahomed et al. (2017) — the level of protection of confidentiality
of e-government results and the quality of public information resources
promote the increase in the demand for the use of electronic services in
the public sector. Tangi et al. (2021) believe that the electronic maturity of
society increases the demand for electronic administrative services, thus
reducing the costs of executive bodies at the state and local levels. According
to Almotawkel and Qureshi (2021) communicative infrastructure, human
resources, annual costs and the legal consciousness of society are the main
factors in the development of e-governance.
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Park and Kim (2020) state that e-governance is an effective anti-
corruption tool, as open data portals introduced at the legislative level and
discussion forums of public authorities on the Internet reduce corruption
in the provision of administrative services. Liu, Yang and Zheng (2020)
include the environment (political institutions), process (implementation
of information technology, public relations and strategic interaction) and
productivity in the factors influencing the implementation of e-governance
projects. Chen et al. (2019) believe that special attention should be paid
to the implementation of an effective system of legal tools to regulate
e-government services along with technical, managerial and inter-
organizational indicators of the effectiveness of e-governance.

Studying the evolution of e-governance, Alcaide—Muiioz et al. (2017)
determine its further growth through the development of its components:
smart city (public services), e-participation (political sphere) and the use
of information and communication technologies by citizens (technological
tools).

Sangki (2018) considers that the future model of modern e-governance
should include the level of social maturity which is based on e-democracy,
and healthy civil society which is based on the statistical model. According
to Lumbanraja (2016), the reform of public administration in the field of
e-government services should be based on harmonization of the structure
of public authorities and their functions by eliminating duplication of their
powers when providing the same administrative services to citizens. Roux,
Fusi and Brown (2020) note that current globalization trends urge the use
of information and communication technologies in the establishment of
e-democracy through the exercise of the right to vote through online voting
on public servers.

Efficiency of the system of electronic administrative services provided
to society (correctional, migration services, intellectual property services,
information and communication protection, general legal administration
services, etc.) is based on the principles of the rule of law, e-democracy,
quality, timeliness and reasonability (Wijatmoko, 2020, p. 213-214; Kurfali
etal., 2017).

According to Glyptis et al. (2020), the key factors influencing the
e-governance level include: the financial situation of society and the level
of its readiness for e-government; state of infrastructure and technological
innovations for effective knowledge and communication management;
political and legal framework. Morozova and Kurochkin (2020) believe
that the study of e-governance is topical because of the need to improve
the system of government agencies and its sectors in terms of technological
development, informatization and digitalization
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We can note based on the results of the doctrinal analysis of the problems
of establishing legal mechanisms for e-governance that scientists consider
it reasonable to further study the legal tools of regulating the system of
e-government services, effective recommendations for their practical
implementation. This will adjust the content and directions of development
of legal support for public administration.

Conclusion

The legal mechanism to regulate the development of e-governance is a
system of legal tools, principles, methods and forms, which it to convert
the rule of law into orderly public relations in the field of e-governance, as
well as to establish and provide an appropriate system of electronic public
services to meet the needs of citizens and legal entities.

The e-governance is based on the citizen-oriented principles, while
taking into account the values of digital transformation. Such principles
include: the validity and respect for fundamental rights and democratic
values in the digital sphere; social participation and digital integration to
shape the digital world; expanding rights and opportunities, improving
digital literacy that enable all citizens to participate in the digital sphere;
trust and security in interaction with e-government; digital sovereignty
and interoperability as key to enabling citizens and public administrations
to make decisions and act independently in the digital world; systems of
innovative technologies in the public sector to strengthen their role in
providing information security; a sustainable digital society that preserves
the natural foundations of life and uses digital technologies to make health
systems more resilient

The introduction of e-governance, the creation of e-government and
the establishment of e-democracy promote the modernization of the
form of public administration and the model of interaction of public
authorities with citizens and organizations. The main current principles of
e-government development include: improving the regulatory framework
for digital government; consistency of the legal regulation of the archival
storage of electronic documents; improving the quality and inclusiveness of
e-public services provided to the public and businesses by building citizens’
trust and improving their e-literacy; introduction of a system of training
and advanced training for civil servants, local officials and citizens on the
e-governance implementation issues.

The prospect of further research is working out legal mechanisms for
the development of e-governance. Therefore, we consider the empirical
research, as well as theoretical and methodological justification of the legal
background for the development of the information society, including
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the introduction of e-government and its services, as further prospects of
research.
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combat organized crime. This study is not comprehensive, thus opening up
prospects for further research on improving the legal framework and the
practical implementation of its provisions in combating cross-border and
national organized crime.

Keywords: countering crime; combating crime; human freedoms;
human rights; organized crime.

Técnicas de reforma para combatir el crimen
organizado en contexto con miras a garantizar los
derechos humanos y las libertades

Resumen

El objetivo de esta investigacion fue detectar deficiencias y hacer
sugerencias para el desarrollo de nuevas direcciones estratégicas a fin
de hacer mas efectivo el combate al crimen organizado, para brindar
seguridad y protecciéon de los derechos humanos. Este objetivo se logr6 a
través de los métodos de estadistica descriptiva, comparacion y contraste,
analisis descriptivo, enfoque pragmatico. Las principales direcciones
estratégicas de las medidas de reforma para combatir el crimen organizado
incluyen: cooperacién entre agencias gubernamentales, cooperacion entre
agencias gubernamentales y representantes de la comunidad; destrucciéon
del componente econoémico de la delincuencia organizada, los mercados
delictivos y los vinculos delictivos entre distintos tipos de actividades
delictivas; proporcionar el nivel adecuado de educacion y alfabetizacion
digital de las fuerzas del orden y otras agencias; involucrar las tecnologias
digitales y los resultados de la investigacion en la lucha contra el crimen
organizado; creacion de un marco legal apropiado; garantizar los derechos
y libertades de los sospechosos o acusados; establecimiento y desarrollo
de la cooperaciéon internacional para combatir el crimen organizado.
Este estudio no es exhaustivo, por lo que abre perspectivas para futuras
investigaciones sobre como mejorar el marco legal y la implementacion
practica de sus en la lucha contra el crimen organizado.

Palabras clave: lucha contra el crimen; combatir el crimen; libertades
humanas; derechos humanos; crimen organizado.
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Introduction

Combating organized crime is one of the priorities of national and
international criminal law policy. The reason is that this type of crime is
one of the most dangerous (Mkrtychan and Khadzhy, 2020), because it
violates fundamental human rights and freedoms, infringes national and
universally recognized values (Vaccaro and Palazzo, 2015), while socially
dangerous activities of the vast majority of criminal organizations go
beyond the borders of one state. This, in turn, requires the development
of new both national and transnational (or supranational, as noted Fijnaut
(2016), strategies and techniques to combat organized crime.

Besides, the rapid technological progress, increasing digitalization
of social relations (financial transactions, payments, sales relationships,
public administration services, etc.) promote the development and
improvement of organized crime (Potapenko, 2020) the management of
criminal organizations in many countries is being facilitates; the financing
of organized crime is being simplified; ways of carrying out criminal activity
of such organizations are being improved; interstate relations between
different criminal organizations are being strengthened.

This is an extremely dangerous trend, which requires an immediate
response from state national law enforcement agencies and international
organizations. Their activities should focus on developing the latest
practical tools to combat organized crime. In turn, making law enforcement
more effective will help stabilize the dynamics of organized crime, and
subsequently reduce its level both nationally and internationally.

Moreover, certain law enforcement actions applied by law enforcement
agencies in order to counter the activities of members of organized criminal
groups often violate the rights and freedoms of persons detained as suspects.
The rights and freedoms of individuals should be protected equally for
victims and suspects/the accused. Therefore, the rights and freedoms of
both victims and perpetrators must be secured in developing new ways and
techniques of combating organized crime at all levels.

1. Literature Review

The importance of the chosen subject matter is confirmed by the
attention that scholars, practitioners, law enforcement agencies and other
national government agencies pay to it. Fundamental research in this area
deals with a comprehensive study of the concept, dynamics, description of
changes and opportunities in combating organized crime (Nelen and Siegel,
2017); study of the role and effectiveness of national law enforcement
agencies (police) in combating this type of crime (Sabet, 2012).
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Most studies cover particular aspects of combating organized crime at
different levels. In particular, the researchers pay attention to developing
and reforming the main measures to combat organized crime in some
countries at the level of national legislation, including the United States (to
establish special law enforcement agencies to combat this type of crime)
(Ibragimov, 2017), Mexico (to develop criminal justice reform areas)
(Shirk, 2016), Ukraine (identification of problems in combating organized
crime and the development of international cooperation in this area)
(Poplavsky, 2019), the Russian Federation (development of tools to combat
transnational organized crime through the cooperation of all government
special bodies) (Orlova, 2021), Serbia (assessment of the opportunities
that the reformed public administration offer in mitigating the negative
effects of organized crime through the cooperation of special government
bodies), the Netherlands (the importance of partnership between special
government bodies and local communities in combating organized crime)
(Groenleer, Cels and De Jong, 2020).

Some studies, which has recently increased in number, focus on
exploring the features of cross-border organized crime and developing
measures to combat such manifestations (Scherrer, 2009). In particular,
the problems of combating organized crime are examined in terms of the
need for cross-border cooperation in combating such crimes (Klymenko,
2018) at the level of associations of individual states (G8) (Radosavljevié,
2020; Sherrer, 2009), (CIS) (Nizamedinkhodjaev, 2017) among other levels
in order to develop a common strategy to make the situation with organized
crime more stable.

The studies also cover certain aspects of organized crime, in particular
its economic component (Savona and Riccardi, 2015), and the impact
of the organized crime on the economic security of the state (Spano,
Di Paola, Caldarelli and Vona, 2016). The types of crimes that prevail in
organized crime are highlighted (Gachiz, 2016), which is conductive to the
development of special tools to combat certain areas of organized crime.

Nevertheless, a number of issues remain insufficiently studied despite
adequate number of works on combating organized crime in some
countries and at the transnational level. This makes counter-measures
against this type of crime significantly less effective. Securing human
rights and freedoms guaranteed by national (Constitutions of States)
and international (Convention for the Protection of Human Rights and
Fundamental Freedoms, hereinafter referred to as the Convention, the
Universal Declaration of Human Rights, hereinafter referred to as the
Declaration) regulatory acts is one of the basic principles and the ground
for the activities of law enforcement and other government agencies in
combating crime, in particular organized crime (Lestanin and Nikac, 2019).
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But the researchers have not adequately covered the issue of securing
the rights and freedoms of both victims and detainees for criminal activity
as part of criminal organizations, although it would help to find a balance
between law enforcement in this area and protection of rights in the state
(Berar, 2015).

The topicality of the research issue, as well as a number of unresolved
issues related to human rights and freedoms in combating organized crime
determined the aim of this study, which is to identify shortcomings and
provide suggestions for new strategic directions to improve combating
organized crime from the perspective of security and comprehensive
protection of human rights and freedoms. This aim provided for the
following objectives to be fulfilled in this study:

« study the level of organized crime in some countries and the world;

o identify the most frequently violated rights and freedoms in
combating organized crime;

« determine the main directions of combating organized crime at the
current stage.

2. Methodology and Methods

In order to achieve the aim and fulfil the objectives set in the article,
this research was conducted in a clear sequence, following the stages of
studying the issue based on the logic of presentation of the material. The
stages were the following;:

« formulation of the subject matter and determining the scope of the
study;

« search and selection of literary source base;
« selection and study of statistical data;

« analysis of the material presented in selected sources and assessment
of the finding of those studies;

« identification of unresolved issues related to combating organized
crime in terms of securing human rights and freedoms;

« determining the aim of research;

» drawing conclusions and providing practical recommendations for
resolving the chosen issues;

» outlining prospects for further research in this area.
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This study involved statistics on the Organized Crime Index of selected
countries and their resilience to organized crime, statistics on the criminal
markets in selected countries with a breakdown by type of organized
crime (statistics on 42 countries were selected out of 193 countries the
highest, average and lowest Organized Crime Indices). Information on
violations of the rights and freedoms of persons engaged in organized crime
constituted the empirical background of the study. The expert opinions on
the imperfections of current methods of combating organized crime at the
national and transnational (cross-border) levels were analyzed.

The article provides a detailed study of the provisions of international
and national strategies that enshrine recommendations on the activities of
law enforcement agencies to combat organized crime in order to develop
suggestions for new strategic directions in combating organized crime to
make law enforcement in combating this socially dangerous factor more
effective. The regulatory framework consists of documents that enshrine
data on the establishment, purpose and main activities of international
law enforcement organizations to combat transnational organized crime
(African Union Mechanism for Police Cooperation (AFRIPOL), n. d.;
Association of Southeast Asian Police Commanders (ASEANAPOL), n.
d.; Cooperation Council for the Arab States of the Gulf (GCCPOL), 2020;
European Union Agency for Law Enforcement Cooperation (EUROPOL),
2021; International Criminal Police Organization (INTERPOL), n. d.;
Police Community of America (AMERIPOL), n. d.).

The aim of the article was achieved through the following methods:

» descriptive statistics was used to select data to assess the level of
organized crime in particular countries and evaluate the statistics;

« comparison and contrasting were used for comparative analysis of
statistics on organized crime in the selected countries, as well as
the proposed strategic directions to improve combating organized
crime at the national and international levels;

« descriptive analysis was used to arrange, classify and summaries
information on the previous research on issues related to combating
organized crime in selected countries and the world, and the
effectiveness of law enforcement activities in this area;

« the pragmatic approach to data collection and analysis was applied
to determine the main grounds for reforming techniques and
measures to combat organized crime in accordance with current
needs;

« the forecasting method was used to develop suggestions and
recommendations for improving measures to combat organized
crime at the national and cross-border levels.
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3. Results

The development of new tools to combat organized crime at the current
stage is necessitated by the rapid development of criminal cross-border
relations and the danger that the activities of criminal organizations pose
at both national and international levels. Organized crime is not a new
phenomenon in the world: organized crime in some countries is quite
ingrained. According to some research, almost 80% of countries have a
high level of crime in general and organized in particular. The Index of
Organized Crime in 193 countries (see Table 1 for the data on the crime
index and resilience index of selected countries) was determined through
the comparison of the following indicators:

- thescale, scope and impact of certain criminal markets on government
agencies and spheres of society;

- structure and influence of criminals on government agencies and
areas of social life;

- the degree and effectiveness of measures of countries’ resilience
to negative influences that provide protection against threats of
organized crime (Global Initiative against Transnational Organized
Crime, 2021).

Table 1. The Organized Crime Index and the Resilience Index
of countries (on a scale from 1 to 10)

Country Organized Criminal | Criminals | Resilience
Crime Index Market |Index Index (ranked
(ranked among | Index among 19
193 countries) countries
Mexico 7.57 (4) 8.00 7.13 4.46 (112)
Afghanistan 7.08 (7) 6.90 7.25 2.67 (172)
Turkey 6.89 (12) 6.40 7.38 3.54 (151)
Vietnam 6.28 (29) 6.05 6.50 4.67(99)
Russia 6.24 (32) 6.10 6.38 4.04 (129)
Serbia 6.22 (33) 5.55 6.88 4.92(93)
Ukraine 6.18 (34) 5.60 6.75 4.00 (133)
China 6.02 (41) 5.90 6.13 5.46 (60)
Montenegro 6.00 (45) 5.00 7.00 4.46 (112)
Italy 5.82 (53) 5.35 6.38 6.29 (33)
Spain 5.78 (55) 5.30 6.25 6.63 (27)
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Egliit%dt ezzrab 5.75 (57) 6.75 4.75 5.33 (68)
France 5.67(59) 5.70 5.63 6.83 (26)
United States 5.50 (66) 5.50 5.50 6.58 (28)
Bulgaria 5.43 (70) 5.10 5.75 5.29 (71)
Croatia 5.07 (85) 4.75 5.38 5.58 (51)
Greece 4-93 (92) 4.10 5.75 5.25 (72)
Germany 4.90 (95) 4.80 5.00 7.67 (13)
UK 4.89 (99) 4.40 5.38 7.88 (8)
Netherlands 4.69 (107) 5.00 4.38 7.42 (18)
Czech Republic | 4.63 (112) 4.75 4.50 6.25 (34)
Romania 4.59 (115) 5.05 4.13 5.58 (51)
Sweden 4.57 (116) 4.25 4.88 7.46 (16)
Portugal 4.55 (117) 4.10 5.00 6.46 (29)
Japan 4.53 (118) 4.05 5.00 7.46 (16)
Hungary 4.50 (122) 4.25 4.75 5.08 (84)
Israel 4.42 (124) 4.20 4.63 6.00 (38)
Belgium 4.34 (127) 5.05 3.63 7.00 (25)
Switzerland 4.34 (127) 4.30 4.38 7.13 (24)
Austria 4.04 (141) 3.95 4.13 7.42 (18)
Poland 4.02 (143) 4.40 3.63 6.13 (35)
Australia 4.00 (145) 3.75 4.25 7.96 (6)
Denmark 3.87(150) 3.85 3.88 8.21(4)
Norway 3.82 (153) 4.00 3.63 7.92 (7)
Canada 3.67 (161) 3.45 3.88 7.25 (22)
Estonia 3.60 (163) 3.45 3.75 7.83 (9)
Latvia 3.52 (164) 3.65 3.38 7.42 (18)
Singapore 3.13 (174) 3.25 3.00 7.71 (12)
Georgia 2.97 (177) 3.05 2.88 5.71(43)
Finland 2.72 (181) 2.80 2.63 8.42(1)
Luxembourg 2.37 (185) 2.35 2.38 7.50 (15)
Liechtenstein 1.78 (190) 2.00 1.75 8.42 (1)

Own elaboration.
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The data in the Table 2 add arguments to the above-mentioned danger
to society that the both domestic and transnational organized crime pose.
Moreover, this is also determined by the types of crimes that prevail in
organized crime. These are mainly crimes that have a well-established
system of their commission, which includes ways to overcome obstacles,
specialization of individual members of a criminal organization in
committing a particular crime, the use of proven effective methods and
means of committing, ensuring maximum concealment of a certain type
of crime. Such crimes include: human trafficking, people smuggling,
arms trafficking, wildlife crimes, non-renewable resources crimes, drug
trafficking, trafficking in psychotropic substances (cannabis, heroin,
cocaine, synthetic drugs) (see Table 2 for the Organized Crime Index in
selected countries).

The types of crimes listed in the Table 2 violate a number of fundamental
human rights and freedoms enshrined in the Convention, the Declaration,
national constitutions, as well as other national and international regulatory
acts.

These include:

« the human right to life, which may be violated by wildlife crimes,
drug trafficking, arms trafficking, etc. (Article 2 of the Convention);

« the right to have his honor respected and his dignity recognized, as
human trafficking and people smuggling dishonor them (Article 3
of the Convention);

« people smuggling and human trafficking in the vast majority of cases
is associated with slavery and forced labor in violation of Article 4
of the Convention;

« the right to liberty and security of person violated by human
trafficking and people smuggling (Article 5 of the Convention);

» the right to respect for private life (Article 8 of the Convention), etc.
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Table 2. Types of Organized Crime Index in selected
countries (on a scale from 1 to 10)

e 218 8|2 4
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B 2122z 2
Mexico (1) 8.00 |75 |85 [8.0|75|7.0]|75 8.0 9.0 |8.0 |9.0
?g;ghanismn 6.90 |85 |80 |85 |6.0/40|80 |95 |10 |7.0 |85
pited arad | 6.75 65 |55 75|60 |70 |6.0 |65 |75
Turkey (13) 6.40 9.0 (4.0 (3.0 (9.5 8.0 | 4.0 |5.0 |5.5
Russia (27) 6.10 4.5 |75 |75 | 5.0 7.0 | 4.5 |50 |75
Vietnam (29) | 6.05 4.0 | 6.5 | 8.5 6.0 7.0 | 4.0 [4.5 | 6.5

China (37) 5.90 8.519.0|4.5 6.5 3.5 [4.0 | 8.0

»
n

France (42) | 5.70 4.0 | 5.5 | 4.5 6.0 |6.5 |6.5 |5.5

Ukraine (50) | 5.60 6.5 [ 4.0 | 7.0 5.0 |3.5 |5.0 |3.5

Serbia (51) 5.55 4.0 | 4.0 | 4.0 7.0 | 5.5 [6.0 | 6.0

United states

(53) 5.50 2.515.5 | 4.5 6.5 7.0 |5.0 |7.5

Spain (58) 5.30 3.5 |5.0]20 7.5 | 6.0 [7.0 | 4.0

Italy (63) 525 2.5 (35|55 4.5 |75 |50 |5.0

Bulgaria (71) | 5.10 5.5 5.0 5.0 6.0 4.0 |5.0 | 6.0

Belgium (74) | 5.05 2.513.5 3.0 4.0 |7.5 6.5 |7.5

Romania (74) | 5.05 6.0 | 5.0 | 4.0 55 |55 |45 | 4.5
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%\;e;t)herlands 5.00 3.0 [ 4.0 | 4.0 4.0 |7.0 |5.5 |7.5
?g%ntenegro 5.00 |4.5 |55 |6.03.0]|4.5]|35 55 |75 |55 |45
ge;)many 480 |55 |7.0 |6.0 |15 35|25 4.5 | 6.5 | 5.0 | 6.0

%%Cu}i)lic(%) 475 |50 |50 |45 |30|55[30 |45 |45 |6.0 |65

Croatia(95) [4.75 |4.5 | 6.0 |3.5 |5.0[25]4.5 50 |55 |55 |55
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Hungary (95) | 4.75 | 6.0 (6.0 |3.5 |3.5|4.5 |55 4.5 |50 |55 |55
UK (109) 4.40 |6.0 [5.0 |3.5 [2.5]4.0]2.0 4.5 6.5 | 4.5 |55
Poland (109) | 4.40 |5.5 | 4.5 |3.5 |2.0|2.5 5.5 4.0 [ 4.5 |55 |6.5

(Slvf%zerland 430 |50 |30 |65 |15 30|70 |25 |55 |55 |35

Sweden (118) | 4.25 |4.5 | 5.5 | 6.0 |2.0|3.5]|2.0 4.0 [ 4.5 |5.0 |55

Israel (121) 4.20 |55 (2.5 |55 |15 [2.0(5.5 3.0 |4.5 | 6.5 |5.5

Fl‘;r%lgal 410 |45 |40 (40 (35(35(|3.0 |45 |50 (45 |45

Greece (127) | 4.10 |5.5 |7.5 |3.5 |2.0|2.5]3.0 6.0 3.5 |50 |25
Japan (130) | 4.05 |5.0 [ 4.5 |3.0 | 4.0|6.0] 3.0 2.0 3.0 |4.5 |55
Norway (133) | 4.00 |5.0 |3.5 [3.5 |2.5[4.0|3.5 5.0 | 4.5 | 4.0 [ 4.5
Austria (136) [ 3.95 |4.5 | 5.0 |6.5 |2.0]|2.5 2.0 4.5 [ 3.5 | 4.5 | 4.5

gigf)nal‘k 3.85 [4.0 |45 |4.0 |15 [2.0[20 |50 |55 |50 |50
fuspalia 1375 |35 |30 |35 |3.0|35(20 |35 |50 |35 |70

Latvia(152) [3.65 |4.5 |3.5 |3.5 |1.0 |2.0 2.0 4.5 | 5.0 [3.5 |7.0
Estonia (160) | 3.45 |4.5 | 3.0 |3.0 |1.5 |1.5 | 3.0 3.0 3.5 |5.0 |65
Canada (160) [ 3.45 |35 |4.0 |2.5 |2.0|3.0(3.0 50 (3.5 [3.0 |50

(Slig‘gspore 3.25 |55 |25 [2.0[20]|50]|15 |4.0 |3.0 |20 |50

Georgia (169) | 3.05 |3.5 |2.0 |2.0 [3.5|3.5]3.0 3.5 | 2.0 |3.5 |4.0
Finland (177) | 2.80 [3.0 | 2.5 |[2.5 [1.0 |15 | 2.0 3.5 4.0 [3.5 |4.5

Luxembourg

(187) 2.35 |35 |20 |20 10|15 |15 3.5 [3.0 |25 |3.0
ggcg})‘temtein 2.00 [2.0 |15 |25 |15 |15 |15 2.0 |25 [3.0 |20

Own elaboration.

In view of the danger of crimes committed by organized criminal groups
and the resulting violation of human rights and freedoms, the government
policy of some countries focuses on enshrining all the necessary preventive
instruments at the national level. The integration of some countries and
the creation of their unions necessitated the development of common
techniques of combating organized crime at the international level. A
number of international organizations have been established for this
purpose to carry out law enforcement activities, in particular combating
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organized crime (see Table 3). The states realize law enforcement through
law enforcement agencies, which often have separate units to combat
organized crime in the state at the national level.

Table 3. Types of Organized Crime Index in selected countries

(on a scale from 1 to 10)

Name of the
international
organization

INTERPOL (n. d.)

Activities

The  International _Criminal Police Organization
established in 1923 and comprising 194 states; it 1s engage
in coordination activities supporting the activities of law
enforcement agencies to search for a person (object), the
administration of justice, providing legislative support of
their activities, etc.; coordination of international search;
combating organized crime

EUROPOL (2021)

The EU law enforcement agency established in 1994,
which includes all EU countries; it is engaged in activities
that support information exchange between countries,
coordinates operational activities and analysis _of
operational and law_enforcement activities of member
countries, ensures the_ harmonization of activities to
combat crime, in particular organized crime

ASEANAPOL (n. d.)

The international law enforcement agency for combating
transnational crime in the Far East established in 1981,
which includes 10 countries (Brunei, Vietnam, Indonesia,
Cambodia, Laos, Malaysia, Myanmar, Singapore, Thailand
Philippines); coordinates and strengthens internationa
cooperation of law enforcement agencies of member states
in combating transnational crime

AFRIPOL (n. d.)

The international law enforcement organization for police
co-operation in Africa established in 1963, consists of 53
African countries; provides strategic, operational an
tactical activities of law enforcement agencies of member
states in combating organized transnational crime

AMERIPOL (n. d.)

The American police community established in 2007, has
18 member states (30 member organizations); the main
objective_is combating drugs, as well as_other types of
organized crime and providing the national security

GCCPOL (2020)

A law enforcement unit of the Secretariat General of the
Gulf Cooperation _Council, established in 1981, which
provides the UAE’s links (mostly) with partners, in
particular, combating organized crime

Own elaboration.

The social danger and the scope of organized crime determine a
large number of international law enforcement agencies to combat it.
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Unfortunately, they are still not able to ensure respect for human rights
and freedoms in the course of proceedings. The rights and freedoms of
criminals are violated quite often when combating organized crime, as well
as in the course of practical implementation of measures to expose criminal
activity and detect perpetrators of crimes. This is usually the case during
detention, arrest or holding in custody; during the pre-trial investigation; in
the processes of extradition, expulsion and return of foreigners or stateless
persons (see Figure 1).

Rights and freedoms of persons
detained for organised criminal
activity violated by law

enforcement agencies

l

v

/ Violations during \

detention, arrest or
holding in custody
(Violation of the right to
legal aid, failure to provide
a person with information
about his or her rights
during arrest or detention,
failure to report the
reasons for arrest or
detention, illegal detention
or arrest of a person
without the decision of an

Violations during the pre-
trial and trial
investigation

(Use of torture and
degrading treatment,
violation of the right to legal
aid, violation of the right to
protection, detention in
inhumane conditions and
unintended places, violation
of the right to a fair trial,
violation of the presumption
of innocence)

Violations in the
processes of
extradition, expulsion
and return of foreigners
or stateless persons
(Failure to provide
asylum or additional
protection to foreigners,
ilegal deportations and
forced return of migrants,
repeated extradition
arrest)

investigating judge)
- AN AN

Figure 1: Violation of the rights and freedoms of persons
engaged in organized crime by law enforcement agencies (Own
elaboration).

%

These illegal actions by law enforcement agencies violate the Convention
and the Declaration, the regulatory acts on extradition, combating cross-
border crime, as well as national regulatory acts that enshrine fundamental
human rights and freedoms.

The current state policy of each country focus on maximizing the rights
and freedoms of each person, which are subject to the legal regulation. The
vast majority of states that are members of particular unions, or parties
to the international legal acts are guided in their criminal policy by a
number of national and international legal acts that establish the main
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areas of combating organized crime, in particular cross-border crime.
Nevertheless, almost all strategies and recommendations for combating
this type of crime need some improvement in view of the current needs and
continuous humanization of all spheres of life, including law enforcement.
The above statistics on the Organized Crime Index in some countries and
their Resilience Index show that high level of country’s resilience to the
risks of increasing level of organized crime is not always a guarantee of the
low crime rate. This, in fact, proves the need to develop a new approach to
combating this dangerous phenomenon.

This is why a number of countries are trying to take into account the
shortcomings of legislation in this area and its practical implementation
when developing a strategy to combat organized crime at the national
level (Ohr, 2015). Providing security and interests of the state and society,
protection of human rights and freedoms in the face of threats of personal,
social, national and international nature posed by organized crime are the
main objectives of those strategies. Those strategies aim to develop new
tools and areas of this field, improve existing ones and recommend methods
of applying these tools. Moreover, national strategies usually include quite
similar areas of improvement and modernization in combating organized
crime in the context of globalization, humanization of legislation, as well
as geopolitical, economic and technological world development trends (see
Table 4).

Table 4. Strategic directions for improving measures
to combat organized crime

Strategic Description

direction

Establishing and - providing national security through the integration of
strengthening representatives of government Slaw enforcement, judicial)
cooperation aﬁenc.les and non-governmental organizations, ensurin
between effective and timely exchange of information between them

government bodies | in order to combat organized crime;

and other agencies | - establishin%)partnershi s between specialized
government bodies and Iocal communities to ensure

teamwork in combating organized crime

Making law - development of special measures to combat certain types
enforcement of organized crime; .
activities aimed - ensuring the effectiveness of law enforcement agencies
at ruining the in combating such crimes as human trafficking, people
organized crime smuggling, wildlife crimes, drug trafficking; o
groups and - break off criminal connections in the organized criminal
ocusing on the activity by exposing certain types of criminal activity and
highest priority breaking them;
crimes more - identification and destruction of connections between

efficient organized crime and terrorism, corruption, extremism, etc.
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Neutralization - investigation of crimes committed by criminal groups and

or destruction
of the economic
component of
organized crime

individuals against the economic and financial component
of the national economys;

- ensuring seizure of illegal profits and criminal proceeds;

- termination of legitimate business that finances organized
crime;

- making fight agﬁlinst money laundering more effective;

- counteracting the penetration of the criminal component
into the legal economy

Combating
criminal market

- combating criminal markets engaged in human
trafficking, arms trafficking, public sector fraud and
financial transactions in the public sector, c%bercrlme,
money laundering and illicit proceeds, people smuggling
(migrants), intellectual property crimes, corruption
offences, environmental crimes; =

- mitigating risks and impact of criminal markets on the
criminal structure and performance

Establishment
and development
of international
cooperation

in combating
organized
crime and its
coordination

- improving the mechanisms of cooperation between the
national law enforcement agencies of different states

with international law enforcement agencies to combat
organized crime; . .

- ensuring coordination and exchange of information
between national and international law enforcement
agencies in combating organized crime, and making those
processes more efficient;

- creation of international databases that will be useful in
combating organized crime

Using knowledge
and skills, research
finding to forecast
the dynamics of
organized crime
and prevent 1t

- increasing the level of special knowledge in the field of
antlci{)atmg the development of phenomena that give rise
to and contribute to the development of organized crime;

- identification of determinants and main trends in the
development of organized crime; L

- forecasting the future state of orfgamzed' crime in order to
effectively combat certain types of crime in the structure of
organized crime

Development

of a new legal
framework

in combating
or%amzed crime,
and adaptation of
the current one

- development of new acts that will regulate new
techniques and areas of combating organized crime;

- revising current regulatory acts and certain provisions
that determine measures to combat organized crime in line
with current needs of national security

Providing an
educational
component for
law enforcement
and other
agencies involved
in combating
organized crime

- training of law enforcement and judicial officers in digital
hteracly; )

- development of new educational programs for law
enforcement officers and other agencies involved in
combating organized crime; o ) )

- permanent adaptation of the activities of national bodies
engaged in combating organized crime to new ways and
tools of criminal activity; )

- developing the necessary knowledge, skills of law
enforcement and other government agencies involved in
combating organized crime, and gaining the experience
necessary for a digital investigation
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Application of - expanding the use of new technologies to make
the latest digital combating organized crime more effective; .
technologies, as - providing quick access to digital evidence and testimony;
well as research - ensuring the effective storage of data and information of
and development | law enforcement agencies on combating organized crime;
products in - solving the problem of legal access to hidden and
combating encrypted information on criminal investigations and
organized crime prosecutions;

- ensuring the security and confidentiality of law )

enforcement and other government agencies involved in

combating organized crime

Source: Department of National Security of Spain (2019); European Commission (2021).

The strategic directions in combating organized crime that we identified
are universal for stabilizing the dangerous situation with the growing level of
organized crime in the selected countries and the world as a whole. As these
directions are universal in the context of globalization at the international
level, there is a need to develop a strategy for combating organized crime
that will be taken into account in developing national strategies in this
area. But they should also provide for a specially authorized person (such
as an ombudsman) in view of such aspects of the research as violation
of the rights and freedoms of persons involved in organized crime and
current requirements for respect for the rights of suspects and the accused.
This person (or probably a separate structural unit) should control the
observance of the rights and freedoms of those criminals who committed
organized crime or were involved in it. This will comply with the principles
of humanity and human-centeredness of law enforcement. This should not,
however, mean unjustified commutation of punishment or release from
punishment and serving of those guilty of such criminal activity.

So, the International Draft Strategy for Combating Organized Crime
may include structural components and areas of updating those activities,
in particular:

« argumentation of the need to develop such a Strategy, which is due to
current global geopolitical, technological and economic processes;

« the purpose of the Strategy to achieve the maximum expected
effectiveness of measures to provide national and international
security by law enforcement agencies involved in combating
organized crime, as well as to ensure protection of human rights and
freedoms in the implementation of the said measures;

e the main strategic directions to improve combating organized
crime, which include: enhancing cooperation between different
government agencies, as well as between government agencies
and community representatives to ensure teamwork in combating
organized crime; breaking the economic component of organized
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crime, criminal markets and criminal connections between different
types of criminal activity; providing the proper level of education
and digital literacy for law enforcement officers and the officers of
other agencies involved in combating organized crime; use of the
latest digital technologies, knowledge, skills and research findings
on combating organized crime; development of an appropriate
national and international legal framework; ensuring that the
rights and freedoms of suspects or the accused of being involved
in organized criminal activity are observed; establishment and
development of international cooperation to share information,
data and experience in combating organized crime.

4. Discussion

The study indicates that one of the essential and priority measures
in combating crime in general both nationally and internationally is the
development of the latest techniques and tools to combat organized crime
(Hrebeniuk, 2019) The reason is that organized crime has unfortunately
become an integral part of crime in some countries and in the world, so
it can no longer be considered an unusual phenomenon for any country
(Xholi, 2017), although some approaches to determining the main features
of organized crime and ways to combat it are debatable and cannot be
considered universal and securing human rights and freedoms in this area.

The suggestion to consider organized crime as a political crime (Barnes,
2017) does not correspond toreality, notwithstanding the fact that combating
crime in general and its type in particular is part of the criminal policy of
states. This approach may lead to conditional recognition of punishment
for organized crime as political repression, which is a violation of human
rights and freedoms. Therefore, such an approach will not promote either
combating organized crime or securing the rights and freedoms of persons
engaged in criminal activity as part of organized criminal groups.

The author cannot agree with the suggestion to take certain measures
in combating organized crime either. We can’t fail to agree that combating
organized crime is an important and complex activity, but there is a doubt
about the need to establish additional government bodies (law enforcement
agencies) that will focus on this type of activity (Ibragimov, 2017). Each
state already has specially authorized bodies to combat and counter crime
in general, being provided with all the necessary tools and resources for
that purpose.

The establishment of additional bodies will duplicate existing bodies,
moreover, this will require additional government funding. Therefore,
this measure is inappropriate. It is also inappropriate for the same reason
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to establish additional special international bodies that will deal with
combating organized crime only (Fijnaut, 2016). Establishing cooperation,
partnership between government bodies (police, prosecutor’s office, tax
service, etc.) and local communities, public organizations will be more
effective and will allow for team multidisciplinary work (Groenleer, Cels
and De Jong, 2020). In turn, this will be another guarantee of observing the
rights and freedoms of persons engaged in criminal activities as part of the
criminal organization and victims of such activities.

The possibility of applying restorative justice to perpetrators of crimes as
part of the criminal organization is doubtful (D’Souza and L’'Hoiry, 2021).
Restorative justice involves a special approach to justice, where a meeting
of the victim with the offender is arranged, usually with the involvement of
members of the wider public to eliminate (settle) the consequences of the
offense (Restorative Justice Council, n. d.). The possibility of applying this
form of justice to persons who have committed crimes as part of a criminal
organization is doubtful, as this type of crime is extremely dangerous and
the consequences of it cannot be eliminated or corrected in the vast majority
of cases.

Conclusions

The conclusion drawn from the study about an urgency of the reforming
measures to combat organized crime, which is caused by geopolitical,
technological and economic processes that have radically changed the
features of the organized crime.

The main strategic directions of reforming the activities of law
enforcement agencies to combat organized crime were identified on the
basis of the results of the study. They are universal for both national and
international law enforcement activities and include:

« enhancing cooperation between different government agencies,
as well as between government agencies and community
representatives to ensure teamwork in combating organized crime;

« breaking the economic component of organized crime, criminal
markets and criminal connections between different types of
criminal activity;

« providing the proper level of education and digital literacy for law
enforcement officers and the officers of other agencies involved in
combating organized crime;

« use of the latest digital technologies, knowledge, skills and research
findings on combating organized crime;
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« development of an appropriate national and international legal
framework; ensuring that the rights and freedoms of suspects or
the accused of being involved in organized criminal activity are
observed;

» establishment and development of international cooperation to
share information, data and experience in combating organized
crime.

The Draft Strategy for Combating Organized Crime of advisory nature
to member states should be developed at the international level. It should
include the following structural components: grounds for the need to
develop this strategy; the purpose of creating this strategy; main strategic
directions of activity to combat organized crime and their explanation.

This study is not comprehensive and does not solve all the problems
of making combating organized crime more effective and ensuring full
respect for human rights and freedoms in the course of such activities. But
the suggestion on the up-to-date Strategy for Combating Organized Crime
and identification of the main strategic directions opens up prospects for
further research in this area, which will improve both the legal framework
and the practical implementation of its provisions on combating organized
crime at the cross-border and national levels.
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Formacion de la Politica de Ucrania Social sobre los
Principios de Gobernanza Social en los Paises de la UE

Resumen

El proposito de este articulo fue identificar las caracteristicas del
desarrollo de la politica social de Ucrania en el contexto de la integraciéon a
las normas de la UE. El método historico se utiliz6 para realizar anélisis de
fuentes documentales en el contexto temporal y para investigar la génesis
de la introducciéon de la politica social y las tendencias hacia su mayor
desarrollo con Europa. Se utiliz6 ademas el método legal para investigar
la legislacion de Ucrania y la UE y su aplicacién en el &mbito social, con
el fin de investigar sus lagunas, asi como su influencia en los procesos
de integraciéon. A modo de conclusién se determind que los procesos de
integracion europea y, mas exactamente, la adaptaciéon de la legislacion
ucraniana a las normas de la UE en el ambito social desempefiaba un papel
importante en el desarrollo de la politica social del pais. Al mismo tiempo,
habia diferencias en los enfoques terminolégicos de las categorias clave de
los sistemas legislativos de Ucrania y la UE, asi como en areas separadas de
la politica social.

Palabras clave: gobernanza; politica social; integracion europea;
justicia social; bienestar colectivo.

Introduction

The relevance of this work is determined by the need to study the social
policy of Ukraine in accordance with European integration processes.

The principles of social policy in Ukraine are one of the priorities
of public policy and they are entrenched at the constitutional level.
Accordingly, social policy aims to meet the needs of citizens through social
security and welfare aid by providing shelters, appropriate medical and
educational services and monetary payments to overcome poverty. Each
direction represents an important area of human needs, which should be
guaranteed and provided by the State at the appropriate level.

However, in the realities of the State’s strengthening, the social sphere
has been one of the most vulnerable ones since attainment of independence.
And with the beginning of Ukraine’s European integration, the process of
adaptation of Ukrainian legislation to EU standards and the demands of the
European community on Ukraine have led to a number of changes in the
regulatory framework of the social sphere in accordance with EU principles.
Thus, the relevance of our study stems from the need to determine the
feasibility and effectiveness of implementation of social policy in Ukraine
in the context of European integration processes.
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The purpose of this article is to identify the features of legislative

development and patterns of practical implementation of social policy in

Ukraine in accordance with the European Union standards and norms.

This article defines the following tasks:

« to determine the place of social policy in Ukraine’s European
integration process;

« to analyse the state of practical implementation of social policy in
Ukraine in the context of European integration processes;

« toidentify the main gaps and development trends in the social policy
of Ukraine and the European Union.

The purpose of this article is to study the development of social policy
in Ukraine on the basis of principles and under the influence of integration
processes of the European Union.

The object of research is social relations in the field of social policy
development in Ukraine in accordance with the process of adaptation
of legislation to EU standards and principles of social governance in the
European Union.

Development and practical implementation of social policy in Ukraine
remains a problematic issue. This problem becomes especially relevant in
connection with Ukraine’s European integration. It is necessary to analyse
the legislative, practical and scientific base of sources in the field of social
policy of Ukraine and the European Union. It is important to explore the
features and gaps in the legislation, as well as their impact on integration
processes in the social sphere. These factors determine the relevance of this
article.

1. Literature Review

Okladna and Yakovyuk (2016) analysed the evolution of scientific views
on social policy as part of the European integration process of Ukraine
based on the scientific papers of the leading specialists in the field of
European integration and social policy, statutes, legal and political acts of
the European Communities.

Aravacik (2018) undertook a detailed analysis of the process of changes
and transformations in different states and their social policy on a global
scale, which will be considered conceptually and in terms of historical
development. The paper established, that social problems change depending
on economic and environmental factors, as well as differ depending on the
social structure and public policy.
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A study by Graziano and Hartlapp (2018) identified the causes of the
financial and economic crisis and the change in the ideological composition
of the European Commission as a determinant of the agenda and became a
key driver of the European Union’s social welfare policy.

A study by Copeland and Daly (2018) identifies the basic guidelines of
EU social policy and the place of the “European Semester” in EU social
development. It was noted that EU social policy is more focused on the
support of market development than on the correction of market failures,
due to a combination of factors, including the strong influence of some
social agents in the context of restrictions, moderation in expectations and
adoption of strategic practices by the key agents as well as due to policy
differences among Member States.

The work by Babenko et al. (2020) determines that ensuring sustainable
economic development in difficult political and economic conditions is one
of the priorities for Ukraine, which is forced to reorient the vector of foreign
economic cooperation to the integration groupings of the European Union.

Yakovlev (2020) reveals the importance of the principles of social
security law and their role in social protection of the population. According
to this study, the principles of social security are the key guidelines for rule-
making activities aimed at the formation of a new system of social protection
of the Ukrainian population. The more fully they are taken into account, the
more successfully they will be adapted to modern demands, and the more
reliably and efficiently the relevant social security system will function.

It was proposed to establish the following principles of social security
law at the legislative level: multipurpose Ness, non-discrimination, equality
of rights and opportunities, social justice, targeting, planned use of funds,
State guarantees of the established rights, solidarity and subsidizing,
transparency, timeliness, provision of a standard of living not lower than
the minimum living standard, established by law, defence and protection
of the lawful rights and interests of citizens in accordance with the national
and international legislation. The more fully they are taken into account, the
more successfully they will be adapted to modern demands, and the more
reliably and efficiently the relevant social security system will function.

Sokurenko (2020) considered the principles of the welfare state from
the perspective of some acts of the Constitutional Court of Ukraine and
proved that formalization of the social State principles occurs due to some
acts of the Constitutional Court within the national legal system of Ukraine.

Another study, undertaken by Begg (2010) determines the very special
role and place of the “European Semester” in social and economic policy
coordination. In particular, it was determined that European market
integration contributes to the creation of an increasingly “social” Europe
and that the “European Semester” is now the main coordination mechanism
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for socio-economic policy. In general, it is an annual cycle of coordination
aimed at better harmonization of the EU’s national social and economic
policies with commonly agreed objectives.

Karunarathne (2021) in the study of the relevance of social policy in
social maintenance noted the role of the State and public administration in
the development of social policy of each state.

The Covid-19 pandemic has become a significant socio-economic
problem, causing a significant crisis in the world. In 2019-2021, there
was a lot of research on various aspects of the pandemic and its impact on
the modern world. Another topical research is Cavallin’s (2021) study on
preventing pandemics by building bridges in EU Policy and Law of 2021,
which states that the approaches and positions of the EU and Member
States often lack determination and ambition and are limited in synergy
and coherence, representing lost opportunities both in terms of ambitions
and in building bridges in various areas in connection with the pandemic.

Vesan and Corti (2021) investigated the return of the Social
Entrepreneurship Commission before and after the Covid-19 pandemic in
the context of adoption of the European Pillar of Social Rights (EPSR). The
paper identifies that the EPSR was both a “policy support” and a “policy
trigger” strategy, deepening the EU’s social policy integration after a decade
of significant political inertia.

Ceginskas et al. (2021) revealed that the discussion between the
countries of Northern and Southern Europe on Eurobonds or the Economic
Reconstruction Fund to respond to the economic and social consequences
of the Covid-19 pandemic is the most relevant example of lack of political
unanimity, which undermines the legitimacy of the Union. Researchers
have found that if heritage sites manage to create polyphonic interactions
between different groups and emotionally move people, they can help
increase empathy and solidarity.

These are necessary preconditions for building a social Europe based on
the recognition of the right to the same level of well-being in all Member
States and the responsibility for correcting structural inequalities as a joint
effort of Member States and EU citizens. Such an image of Europe can lay
the groundwork for more active social policy and raise this policy to the
top of the EU agenda. Therefore, European cultural heritage policies and
practices can and should help make Europe more “social”, especially as they
become more citizen-oriented.

At the same time, we cannot agree with the allegations of Jordan et al.
(2021), that in recent years the regime has not paid more attention to the
social goals of the EU. The authors indicated that this was done through an
in-depth analysis of pay statistics, employment protection and collective
bargaining policies in Germany, Italy, Ireland and Romania between 2009
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and 2019. It was concluded that EU intervention in these three areas of
industrial relations policy continues through the liberalization program that
transforms the labour force into commodities, albeit to varying degrees, in
the uneven but still integrated European political economy. In our opinion,
the formation and social orientation of the EU has significantly improved
in recent years.

2. Methods and Materials

This article uses general scientific and legal research methods, among
which the historical method is very important, as it allowed to conduct a
detailed study and analysis of materials in the historical context, as well as
to investigate the genesis of establishing social policy in Ukraine and trends
for its further development and integration. Also, legal and comparative-
legal methods were used to study the legal framework of Ukraine and the
European Union, and the practice of their application in the social sphere
and to explore the features and gaps in legislation, as well as their impact
on integration processes in the social sphere.

Having analysed Ukrainian and foreign academic and practical
literature , we have selected the scientific papers that allowed to study the
history of the social policy development in Ukraine, European integration
policy and legislation, as well as the practical consequences of their
application. Further, we carried out the analysis of the legislation of Ukraine
and the European Union in the field of social policy.

The research procedure included determining the relevance of the
chosen research topic, analysis of scientific and practical methods and
approaches used to conduct research on EU social policy, as well as their
impact on the social sphere of Ukraine.

At the first stage of the study, we reviewed the scientific sources for
the period from 2016 to 2021 to analyse the main aspects and theoretical
basis of European and Ukrainian social policies, and accordingly to analyse
different approaches. Also, it allowed to explore the historical background
and development of European social policy and determine the directions of
its further development. Next, a study of relevant legislation and current
legal and regulatory instruments was conducted.

The next stage involved the selection of practical and theoretical materials
in the field of social policy in accordance with the criterion of territoriality
on the basis of an integrated approach, which allowed to identify the main
problems and prospects of this research, study the experience of the EU and
determine the state of development of this problem in different regions.



CUESTIONES POLITICAS

Vol. 40 N° 73 (2022): 215-232 291

Next, we analysed the common and distinctive features of European and
Ukrainian social policies and identified the obstacles to the formation of
the Ukrainian social sphere on the basis of the EU principles. An important
aspect at this stage was the study of the compliance of social spheres with
the goals of sustainable development in these regions.

To verify the results, we analysed the budgets and financial costs for
social security of Ukraine and the EU and undertook the appropriate
comparable monitoring of practical materials for the implementation of
certain areas of social policy in the EU and Ukraine.

3. Results

The analysis of the data conducted in this study confirms our hypothesis
that the definition of the list of principles of social policy in Ukraine is a
debatable issue.

One of the most controversial issues of Ukraine’s social policy is the
problem of principles, which play an important role in the provision of
social security. However, there is no scientific consensus regarding the
determination of the list of such principles.

Accordingly, there is a contradiction in approaches to understanding
the terminology of social policy in Ukraine. If the term “social policy” is
used in the EU countries, the Ukrainian legislation operates with such
terms as “social welfare policy”, “social protection policy” and “social
policy” itself. There are two points of view on the meaning of these terms:
the first indicates their identity, and the second states that “social welfare
policy” and “social protection policy” are included into the notion of “social
policy”. The differences in the legal systems of the EU and Ukraine, as
well as different legal systems (Anglo-Saxon legal system in the EU and
the Romano-Germanic legal framework in Ukraine) necessitate different
concepts and approaches to understanding of the term “social policy”.

In the empirical analysis, we compared the income and expenses of the
budget in certain areas for the last five years (2017-2021).

Funding for 2021 was approved according to the Law of Ukraine “On
the State Budget of Ukraine for 2021” (Verkhovna Rada of Ukraine, 2020).

According to this document, the government revenues for 2021 amount
to 1,147,876,117.3 thousand hryvnias, and the state budget expenditures
amount to 1,385,492,043.2 thousand hryvnias.

The state budget for 2021 provides for almost UAH 160 billion for
healthcare, and almost UAH 170 billion will be allocated for the development
of education and science. Expenditures on national security and defence
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are projected at UAH 267 billion, or 5.93% of GDP. In 2021, the minimum
subsistence level per person per month in Ukraine is in the amount of 2189
hryvnias from January 1; 2294 hryvnias from July 1, and 2393 hryvnias
from December 1. The minimum wage in 2021 in Ukraine from January 1 is
6000 hryvnias, from December 1 - 6500 hryvnias.

State revenues for 2020 amount to UAH 11,022,051,935 and state
budget expenditures for 2020 were provided in the amount of UAH
1,270,677,100.3. The maximum limit of Ukraine’s government deficit is set
at UAH 298,404,307.9. In 2020, the minimum subsistence level per person
per month in Ukraine was from January 1, 2020 - 2027 hryvnias, from July
1 - 2118 hryvnias, from December 1 - 2189 hryvnias. The minimum wage
in 2020 was from January 1 - 4723 hryvnias, from September 1 - 5000
hryvnias (Verkhovna Rada of Ukraine, 2019).

Ukraine’s State budget for 2019 provided for government revenues in
the amount of UAH 1,007,303,177.9 and state budget expenditures in the
amount of UAH 1,093,021,713.2. In 2019, the minimum subsistence level
per person per month in Ukraine was 1853 hryvnias per month from January
1, 2019, 1936 hryvnias from July 1, and 2027 hryvnias from December 1
(Verkhovna Rada of Ukraine, 2020). In 2019, the minimum wage from
January 1 was 4173 hryvnias (Verkhovna Rada of Ukraine, 2018).

Ukraine’s State budget for 2018 provided for government revenues in
the amount of UAH 917,998,866.4, and state budget expenditures in the
amount of UAH 991,930,698.4. In 2018, the minimum subsistence level
per person per month in Ukraine was 1,700 hryvnias from January 1, 2018,
1,777 hryvnias from July 1, and 1,853 hryvnias from December 1. In 2018,
minimum wage from January 1 was 3723 hryvnias.

Ukraine’s State budget for 2017 provided for government revenues in
the amount of UAH 771,266,617.6 and state budget expenditures in the
amount of 841,402,834.3. In 2017, the minimum subsistence level per
person per month in Ukraine was 1544 hryvnias from January 1, 2017,
1624 hryvnias from May 1, and 1700 hryvnias from December 1 (Verkhovna
Rada of Ukraine, 2016). In 2017, the minimum wage from January 1 was
3200 hryvnias.

Accordingly, Table 1 shows the following trends in budgeting for 2016-
2021.

Table 1. Social budget of Ukraine for 2017-2021.

ini The
State State budget The minimum s e
Year | L evenues |expenditures subsistence level mlvr\‘,gggm
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from from from
calendar Thousand UAH | Thousand UAH | January | May Jfrom December UAH
year s P July 1 P
2017 771.266.617,6 841.402.834,3 1544 1624 | 1624 1700 3200
2018 917.998.866,4 991.930.698,4 1700 1700 | 1777 1853 3723
2019 1.007.303.177,9 | 1.093.021.713,2 1853 1853 | 1936 2027 4173
from January
2020 11.022.051.935 1.270.677.100,3 2027 | 2027 | 2118 2189 fgé;;ﬁl’){:gn}
5000.
from January
1-6000.,3
1.147.876.117,3 | 1.385.492.043,2 2189 2189 | 2204 2393 from December
1-6500.

Source: Authors.

Thus, from 2017 to 2021, Ukraine’s government revenues increased
by UAH 376609499.7, state budget expenditures increased by UAH
544089208.9, the minimum subsistence level increased by 849 hryvnias,
and the minimum wage by 3 300 UAH. Thus, the percentage ratio can be
calculated as follows (Table 2).

Table 2. Percentage changes in the social budget of
Ukraine for 2017-2021.

The minimum The
vear | Siiites | Stpenhofes | subgistence” | mintmum
breoesl | % % % %
2017/2018 19,94 17,94 9,00 16,34
2018/2019 9,72 19,28 9,39 12,09
2019/2020 1094,54 16,26 4,49 19,82
2020/2021 -89,58 9,03 9,14 30,00

Source: Authors.

At the same time, the wage level in the EU in 2021 ranged from 300 euros
in Bulgaria to 2202 euros in Luxembourg (Eurostat, n. d.). It is estimated
that the average wage in Ukraine is less than 180 euros per month (Figure

1).
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Figure 1: Comparison of average wages.

Moreover, although life expectancy in Ukraine is growing, it still remains
one of the lowest in the world (Worldometer, n. d.). We analysed the average
age in some EU countries and in Ukraine in 2020 and determined that the
average life expectancy in Ukraine is lower than the global by 0.7 years,
female life expectancy is higher by 1.67, and life expectancy for men is lower
by 3.24 years. In total, Ukraine ranks 119-th in the world (Table 3).

Table 3. Average life expectancy in Ukraine and the EU.

2020 World | Ukraine | Sweden | France | Germany | Italy
Women 75.6 77.27 84.97 85.82 84.14 85.97
Men 70.8 67.56 81.69 80.32 79.62 81.90

In general 73.2 72.50 83.33 83.13 81.88 84.01

Source: Authors.

As aresult, we should emphasize that Ukraine should pay more attention
to certain aspects of social policy development, but take into account the
fact that on general social indicators Ukraine cannot fully meet the EU
requirements. Nevertheless, given the data, it can be determined that the
direction of social policy in accordance with the European integration
processes has led to a significant development of certain social indicators
in Ukraine.
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As a result of the analysis of scientific and practical materials of 2016-
2021, we concluded that the social policies of Ukraine and the European
Union have significant differences that were not duly taken into account,
which complicates the process of adaptation and harmonization of
Ukrainian legislation with EU legislation.

In particular, the legislative frameworks of Ukraine and the European
Union are based on different legal systems that have different features of
their implementation.

Furthermore, the level of socio-economic development and government
priorities also play a significant role in shaping the country’s social policy.
Accordingly, Ukrainian and European realities differ in these areas.

In our opinion, it is especially important that the coordination of policies
of EU Member States is among the main tasks of the EU, and migration
from the Middle East is a significant problem, which has led to significant
additional burden on the budget and social sphere of Europe and lead to
instability and made the crime situation worse.

Atthe same time, in Ukraine European integration plays a key role among
the main tasks, in the process of this integration it is important to adapt and
harmonize Ukrainian legislation to EU requirements, as well as to further
implement it effectively. An important task is the systematization of social
law rules and the formation of a comprehensive system of social policy in
accordance with the requirements and principles of the social direction of
the European Union. The main obstacles in the Ukrainian realities include
overcoming the consequences of the Chornobyl catastrophe and social
support for Chernobyl victims, which is an exclusively national issue of
Ukraine.

Secondly, the elimination and overcoming of the consequences of
Russian aggression, and, accordingly, social security and protection of ATO
participants, as well as their families, is an acute problem of Ukraine’s social
policy in the 2020-s. The issue of social security for internally displaced
persons became relevant with the annexation of the Autonomous Republic
of Crimea and the Donetsk region. These aspects have a significant impact
on the social sphere of the State.

Ukraine’s European integration is the common goal, in which, in
accordance with modern political conditions, both sides are interested.

Also, both sides are characterized by the so-called “aging of the nation”,
i.e., citizens of pensionable age constitute the majority of the population,
which complicates proper social security.

Also, the whole world faced a difficult common issue related to the
Covid-19 pandemic in 2019-2022, which particularly affected the social
sphere of each country, including the EU and Ukraine. Accordingly, the
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crisis in the social sphere of the countries of the world and their interaction
and the consequences of overcoming the epidemic is a topical area for
further research.

4. Discussion

As a result of the study, we determined the features of social Ukraine’s
policymaking under the influence of European integration processes and
the difference with the social policy of the EU. It was determined that the
Ukrainian and European preconditions of development and geopolitical
features significantly influenced its formation. The experience and trends
of the EU social direction have influenced Ukrainian realities, but cannot
be considered as imperatives for Ukrainian reality.

In general, the EU is an international entity with a global reach which
has a number of special characteristics compared to state actors. Particular
challenges, which the EU is facing, include the diversity of institutions
and members, the effectiveness of its external actions, and the question of
legitimacy.

Social policy is concerned with how societies around the world meet
human needs for security, education, work, health and well-being (Platt, n.
d.). The complexity of the study is due to the peculiarities of socio-political
changes in public life, which led to a change in social needs (Aravacik,
2018). As a result of the 1991 Maastricht European Council, the Treaty on
Political, Economic and Monetary Union was concluded, which together
constitute the Treaty on European Union (2012). According to the Treaty,
Member States confirm their commitment to fundamental social rights
(Begg, 2010).

Changes in globalization processes have led to the need to reform the
social sphere, which is associated with the definition of new parameters
of social problems and the social policy transformation (Ceginskas et al.,
2021).

Despite the crisis, the European Pillar of Social Rights was adopted,
which was the impetus for development (Garben, 2019; Vesan and Corti,
2021). It identifies 20 principles and rights necessary for equity of labour
markets and social protection systems (European Commission, n. d.).

Also, the European integration process in Europe has become especially
important for the development of the social sphere, as it has gradually
become a factor influencing the socio-economic development of countries
around the world (Haas et al., 2020). In 2008, the European Parliament
adopted a Resolution stating that it is unacceptable to favour social rights.
Thus, the implementation of the common social policy becomes an essential
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element necessary for strengthening internal ties within the EU and for the
formation of European identity.

In 2015, the Sustainable Development Goals for the period up to 2030
were adopted in order to ensure peace, social development and prosperity
for people and the planet now and in the future (United Nations, 2015). It
has been acknowledged that over the past fifteen years, there has been a lack
of new policy solutions for underrepresented groups in the labour market
(Alcidi and Gros, 2017). These changes affect other areas, such as gender
equality, protection of social rights, health protection or global competition
for skills and innovations.

Thus, the Ukrainian social sphere must respond and develop in
accordance with the new directions and trends of European social policy.
Article 46 of the Constitution of Ukraine stipulates that all citizens have the
right to social protection, which includes the right to security (Voronina,
2020). The Association Agreement of June 27, 2014, between Ukraine and
the EU serves as a strategic guideline for systematic social reforms (Proskura,
2020). Ukraine, respectively, must provide gradual approximation to EU
law, standards and practices in the field of social policy (Sokurenko, 2020).

At the same time, integration plays a key role among the main tasks of
Ukraine, within which it is important to adapt and harmonize Ukrainian
legislation with EU requirements. The main obstacles are overcoming
the consequences of the Chornobyl catastrophe and social support for the
victims. An acute problem of Ukraine’s social policy is the elimination and
overcoming of the consequences of Russian aggression, social security and
protection of ATO participants and their families. The issue of social security
for internally displaced persons became relevant with the annexation of the
Autonomous Republic of Crimea and the Donetsk region. These problems
strongly influence the social sphere (Bekker, 2021).

The European integration of Ukraine is the general objective, in which,
in accordance with the political conditions, both parties are interested.
The high level of public debt in the EU and Ukraine is a factor that today
increases economic vulnerability (Casagrande and Dallago, 2021a, b).
Although a number of social reforms have not been successful, they have
led to significant development and formation of new social policies in the
EU and Ukraine (Alcidi and Gros, 2017). The crisis in the social sphere
in recent years has been caused by the Covid-19 pandemic, which has
particularly affected the social sphere of each country. At the same time,
the pandemic crisis is a window of opportunity for fundamental changes in
the social sphere (Ladi and Tsarouhas, 2020; Seabrooke et al., 2020).
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Conclusions

As a result of the study, we can conclude that this policy is necessary for
the world community, as the social sphere is key area for the establishment
of democracy, human rights and in the formation of the appropriate level
of welfare of citizens of each state. Accordingly, current socio-political
changes, crises and challenges require a review and rethinking of basic
approaches and trends in the development of the social sphere.

The relevance of the work is determined by the need to study the social
policy of Ukraine in accordance with the processes of European integration
and the crisis caused by the coronavirus pandemic.

The principles of social policy in Ukraine are enshrined at the
constitutional level and are one of State policy priorities, aimed at meeting
citizens’ needs through social protection and security, which must be
guaranteed and provided by the state at the appropriate level. However,
in the realities of Ukrainian nation building, the social sphere has been
one of the most vulnerable ones since independence. The development of
social policy in the state took place gradually, and scientific and theoretical
approaches to understanding social policy developed and improved
progressively as well.

And with the beginning of Ukraine’s European integration, it hasled to a
number of complications and drastic changes in the social sphere that need
to be addressed. Therefore, our study of the need to determine the practical
feasibility and effectiveness of social policy in Ukraine in the framework of
European integration reforms is relevant and topical.

In general, in Ukraine and the EU there are different approaches to
understanding the socio-political processes arising from different political
systems of the countries, features and state of socio-economic development.

Accordingly, the problem of social security and social protection of
Chernobyl victims and ATO participants, the problem of social security
for internally displaced persons in Ukraine and migrants in the EU are
especially acute.

Instead, both sides have adopted the principles of sustainable
development and adhere to them, these principles have defined the main
criteria, needs and ways of socio-economic, social and environmental
development of countries.

It ought to be noted that for all countries of the world, including Ukraine
and the EU, the coronavirus pandemic 2019-2021 is a sensitive issue that
caused a significant social and economic crisis.
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Thus, we can conclude that the EU and European integration play
a significant role in shaping Ukraine’s social policy. At the same time, it
should be recognized that the category of the social sphere has expanded
significantly in recent years, which has led to a new understanding of the
role and importance of the EU in this area.

Taking into account the results of this study provide an opportunity to
more effectively and systematically approach the effective social policy-
making in Ukraine and its adaptation to EU standards.

Determination of the features of the application of social policy
principles in Ukraine, as well as exploration of the specificities of social
security and protection of Chernobyl victims and former members of the
ATO participants may constitute prospects for further research.
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Cities were substantiated as an important tool for effective prevention and
control of the pandemic without the introduction of restriction policies. A
comparative analysis of the practice of Ukraine and developed countries
in the implementation of infrastructural development of Smart Cities is a
promising area of further research.

Keywords: cybersecurity; digitalization; innovative technologies;
internet of Things; smart city.

El Desarrollo Infraestructural de las Ciudades
Inteligentes como Contexto de la Transformacién Digital
de las Unidades Territoriales

Resumen

Las ciudades inteligentes asumen las caracteristicas de megal6polis
innovadoras, competitivas y atractivas, lo cual es estratégicamente
importante para residentes e inversores. El objetivo del articulo fue
identificar el estado actual y los problemas de la implementacién del
concepto Smart City en Ucrania en el contexto de la experiencia de los paises
desarrollados. Las principales herramientas metodoldgicas incluyeron la
observacion, el anélisis estadistico y comparativo. El estudio encontro que el
desarrollo efectivo de la transformacion digital de las unidades territoriales
requiere centrarse en ciertos factores durante la implementaciéon del
concepto de Ciudad Inteligente. Dichos factores incluyen condicionalmente:
infraestructura basada en tecnologia; comentarios ambientales; nivel
constructivo del transporte publico; planes urbanos progresistas, y;
oportunidades para que los ciudadanos utilicen los recursos apropiados. Se
consideré razonable introducir el desarrollo de infraestructura de ciudades
inteligentes como base de la transformacién digital de las unidades
territoriales. Se concluye que las Ciudades Inteligentes se fundamentaron
como una herramienta importante para la prevencion y el control efectivos
de la pandemia sin la introduccion de politicas de restriccion. Un analisis
comparativo de la practica de Ucrania y los paises desarrollados en la
implementaciéon del desarrollo de infraestructura de Smart Cities es un
area prometedora de investigacion adicional.

Palabras clave: seguridad cibernética; digitalizaciéon; tecnologias
innovadoras; internet de las cosas; ciudad inteligente.
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Introduction

The COVID-19 pandemic has made the global population realize how
technology can improve current realities by keeping citizens healthy and
transforming the economy. COVID-19 urged digitalization and urban
innovation. The development of a regulatory framework, organizational
structure, approaches to citizen involvement and general -ethical
considerations are currently required for taking relevant actions in cities
(Amankwah-Amoaha et al., 2021).

According to 2018 scientific data, more than 50% of the world population
lived in cities, and this figure is expected to exceed 70% by 2050 (Ritchie
and Roser, 2018). Covering about 1% of the land area, cities consume
75% of energy, 85% of resources and produce about 80% of the world’s
greenhouse gas emissions (Huang et al., 2021). The structural changes in
the world were driven by the fourth industrial revolution. Technological
changes, innovation and human capital were recognized by industrial
enterprises and small firms as the driving force of modern economic
and social transformations (Chung, 2021). Continuous urbanization of
cities can, however, lead to more serious environmental pressure, as well
as inconsistencies between supply and demand of resources (Fox and
Goodfellow, 2021). Digital transformation is conductive for many cities
on their way of becoming “smarter”, providing them with the opportunity
to improve digital processes, pursue climate-friendly goals, or raise the
standards of living of their citizens (Elberzhager et al., 2021).

Smart City theory and practice emerged in developed countries, where
the urban infrastructure was superior and which launched urbanization
earlier. Smart Cities evolved from the smart growth concept being part of
the New Urbanism movement in the United States in the 1980’s, and were
created through information technology (Hollands, 2020). They have begun
to use this technology in order to offer innovative solutions to urbanization
with the aim of sustainable development, as well as the protection of life
and the environment.

SmartCityiscurrentlydefined asthefavourableintegration ofinformation
technology (IT), social, human systems and business infrastructures to
generate a collective mind with the proper use of all available interconnected
information (Antwi-Afari et al., 2021). Optimization of urban functions
is the main goal of the Smart City. Smart Cities can be argued to bring
technology closer to people, integrate them into a new spatial system of
many-sided, multi-actor and multi-level local government (Echebarria et
al., 2021). The level of relations between the public and private sectors
measures the performance of Smart City. Besides, the role of data analytics
being part of the Smart City structures remains very important in finding
errors and ways to eliminate them.
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There is no doubt that Smart Cities, like every innovation, have certain
drawbacks. These technologies can also boost the territorial digital gap,
posing risks of disintegration of communities in some small remote
settlements. Besides, there is a threat that the economy and the population
will become even more vulnerable to cyber-attacks. In Ukraine, the
digitalization process is slow, Smart Cities projects are point-like (mostly in
megalopolises), smart ideas are still largely defined as populist (Chernova,
2021). The chosen subject matter of the article in Ukraine and the post-Soviet
space is still highly controversial. Therefore, the experience of the states that
have become leaders in this aspect requires additional comparative analysis
to substantiate the appropriateness of transformations (Gryshchenko et al.,
2021).

In view of the above, the aim of the article was to identify the current state
and current issues of the Smart Cities concept implementation in Ukraine
in the context of the experience of other countries. The aim provided for the
following objectives:

1) identify the current state and main problems of the infrastructural
development of Smart Cities in Ukraine;

2) identify the current state of digital transformation of territorial units
in a number of countries and find out the possible implementation of
relevant achievements in order to develop the Smart Cities concept
in Ukraine.

1. Literature Review

The representatives of theory and practice currently pay considerable
attention to the study of the concept of Smart City in different jurisdictions.
The collective work of Huang et al. (2021) deals with the basic problems
and risks of the Smart City concept. The scholars successfully substantiated
the prospects of digitalization in the global aspect, as well as in the EU and
China in terms of the introduction of Smart Cities.

Hollands (2020) studies the structural components of the Smart City, in
which the author defines the nature and content of the popularized Smart
City concept. Fox and Goodfellow (2021) cover management competencies
promoting the creation and development of Smart Cities. Scholars also
emphasize the complex implications of “late urbanization” and their impact
on the environment. Giuffrida (2021) considered the Smart Cities concept
from the sustainable development perspective. The scholar’s findings
allowed considering the development of Smart Cities in terms of the UN
Global Goals.
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A comprehensive work by Muraev (2021) entitled Organizational and
Informational Support for the Development of the Strategy of Smart Cities
of Ukraine in the Digital Economy had a significant impact on the author’s
opinion in the article.

The value and significance of the findings obtained by these researchers
is unconditional, but it should be noted that the theoretical, organizational
and methodological issues relating not only to the implementation of Smart
Cities but also its information support remain unresolved in the current
context of digitalization.

2. Methods

The outlined range of issues were covered in the article through a step-
by-step scientific research with effective testing of methodological tools.
The results of each stage are reflected in the appropriate parts of research
and the author’s substantiated conclusions. Moreover, the scientific novelty
of the study was previously outlined by the doctrine representatives only in
part, which indicates that modern scientific analysis in this area is topical.
Figure 1 presents the research procedure.

The first stage of research

1) The wvector of scientific
research s outlined, the
objectives of the research are
outlined and the mechanical
sample of empirical material is
made.

2) The analysis of statistical

data was carried ot to
distinguish furisdictions with
the  highest rate  of
implementation of the Smart
City concept.

3) The primary analytical
conclusions on the subject of
the article are made.

The second stage of
research

is summ:

comprehensive view of

state and prospects of
implementation of  Smart
Cities @  Ukraine was
presented based on the results
of observation and secondary
analysis of statistical data.
3) Generalization of
intermediate research results.

Main experiment
The positive and negative
features ofthe development of
Smart Cities in Ukraine and
the countries selected for
analysis are outlined through
the method of observation and
comparative legal analysis; the
architecture and tools of the
Smart City areen established;
the major risks of digital
imovations are revealed.

Figure 1: Research procedure.

Source: Authors.

Analytical stage

The author's position on the
prospects of Smart Cities in
Ukraine and in the world is
established, the reasonability
of developing a single
universal Smart City concept
at the international level is
substantiated based on the
results of a comprehensive
analysis of empirical data and
generalization of research
results
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The theoretical background of the study is based on a systemic and
operational approach, the information society concept. The systemic
approach was used to reveal the features of digitalization of public
relations and management system, to identify the aim, as well as the actors
implementing these innovations, their functions and relationships with
participants. The Smart City concept implementation is also considered
from the perspective of a systematic approach — as an integrated
direction of responsible and involved actors to achieve a common goal —
improving the quality of life of urban residents and achieving sustainable
functioning of the cities. The activity approach was applied to identify the
peculiarities of the efforts of the subjects of the digitalization process and
the implementation of the Smart City project, the regulatory, personnel,
organizational and financial support for such activities.

The objectives set in the article were fulfilled on the basis of such
research methods as analysis of theoretical and legal documents, methods
of observation, statistical and comparative analysis. A study was conducted
with the involvement of secondary data analysis and document analysis.
The architecture and tools of Smart Cities in different countries were
revealed through the observation and comparative analysis. Besides,
these methodological tools were useful in outlining the leading risks and
prospects of digital innovation in the context of intensifying urbanization
and globalization in Ukraine. The method of statistical analysis was of
particular importance for the author’s scientific research. This method
was used both in sampling of leading countries with a positive practice of
implementing the Smart City concept and in the analysis of the effectiveness
of relevant innovations.

The information background of the study includes statistical data,
analytical reports and open data on the results of the implementation of
urbanization projects of the Smart City urban environment by public
authorities of different levels and jurisdictions, as well as legal documents
of different states and comprehensive research of scholars in this area. A
total of 41 sources were reviewed and taken into account in the work.

3. Results

In 2015, the United Nations adopted the Sustainable Development
Goals, also known as the Global Goals, as a general call for action to
eradicate poverty, protect the planet and ensure well-being of people by
2030 (United Nations Development Programme, 2015). In this context,
sustainable urban development is provided through creating career and
business opportunities, safe and affordable housing, and building up
sustainable societies and economies. According to statistical forecasts, the
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cost of technological innovation under the Smart Cities Initiative in the
world will more than double between 2018 and 2023, increasing from $ 81
milliard in 2018 to $ 189.5 milliard in 2023 (Statista, 2020).

The improvement of Smart Cities is supported by the state political
support as an important external driving force. The implementation of
the Smart City concepts currently involves a number of stages. First,
it is necessary to establish a smart physical infrastructure by grouping
the available specific technological solutions: smart home, smart
transport, smart energy, smart housing management system, smart waste
management, smart education, smart health care system and others. This
shall be followed by the establishment of the primary digital infrastructure,
which includes common standards and protocols that can provide device
compatibility. The next step is the creation of digital platforms by merging
smart physical and digital infrastructure. The final stage is the combination
of the data from individual vertical digital platforms into a horizontal
integrated digital platform — the Digital City Twin (Figure 2).

1. Creating a smart physical
infrastructure
2. Formation of digital
infrastructure
3. Creation of digital platforms
4. Combining platform data and
creating a Digital City Twin

Figure 2: Gradual cycle of processes of implementation of the
Smart City concepts

Source: Authors.

Technology is the main driving force of municipal development.
Smart Cities provide connected solutions to the public through a variety
of software, user interfaces, and communication networks, as well as the
Internet of Things (IoT). IoT is the most important of the listed tools, which
is a network of connected devices for communication and data sharing. In
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addition to the IoT solutions, Smart Cities also involve such technologies
as: application programming interfaces (APIs); artificial intelligence (II);
cloud computing services; monitoring panels; machine learning; machine-
to-machine communication (M2M); 3D printing; mesh networks. Cities
obtain valuable information from large data sets collected from various
sources through Big Data. Smart Cities perform a series of consistent
actions in order to improve the quality of life and promote economic growth
through a network of connected IoT devices and other technologies.

In2021,the European Parliament and the Council of Europelaunched the
Digital Europe Programme as part of the 2021-2027 Multiannual Financial
Framework (MFF) in order to promote digitalization in the EU (European
Parliament and Council of Europe, 2021). The programme intends to
eliminate the gap between research in the field of digital technologies
and their introduction to the market, the introduction of digital solutions
for cities. For example, Germany has been implementing the industry
4.0 Initiative (European Commission, 2017) designed for the research
and initiatives related to IoT technologies and the Smart Manufacturing
concept. The annual Smart City Index is calculated by the Institute for
Management Development (IMD, 2021) in Lausanne, Switzerland, and the
Singapore University of Technology and Design (SUTD). The report ranks
118 cities around the world based on citizens’ perceptions of how technology
can improve their lives, as well as economic and social data from the UN
Human Development Index (HDI).

The IMD-SUTD Smart City Index (SCI) measures residents’ perceptions
of the structures and technological software solutions available in their
community in the context of its infrastructure. In SCI, Smart City describes
the urban environment where technologies are used to increase the benefits
and reduce the negative aspects of urbanization. The perception of 120
people in each city is randomly selected when evaluating the cities of the
world. SCI is based on more than 12,000 surveys, there are 40 questions
in each survey. The main part (36 questions) is equally divided between
two factors: structures that include existing urban infrastructure, and
technologies that describe the technological conditions and services
available to residents. There are also three other questions to evaluate
attitudes towards the use of personal data, identity recognition and general
confidence in the city authorities.

The overall ranking of the city corresponds to the above breakdown
and is related to the overall score of the city. The results of the 2021
Smart City Index (IMD, 2021) showed that citizens’ perceptions of how
technology helps solve urban problems have been strongly influenced by
the pandemic and the accelerating digital transformation. According to the
report, affordable housing is a major problem in cities around the world.
Environmental problems are more acute in richer cities, while access to
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better quality air and health services has also become a priority around the
world in the context of the Covid-19 pandemic.

It is also noted in the report that the pandemic revealed the innovative
potential of Smart Cities to address issues such as the distribution of
protective equipment, the use of health facilities and vaccination campaigns,
contact tracking compared to central governments. Singapore tops the list
of cities in the world that most actively use the technology, as well as in
terms of environmental, medical and social issues. Table 1 demonstrates
the top ten cities in the Smart Cities Index. These are all cities that, have
effectively coped with the Covid-19 crisis and will be able to become resilient
quickly according to their residents.

Table 1. 2021 Smart City Index leaders

Item City name “Technologies” “Structures”
No. factor factor

1. Singapore AAA AAA
2. Zurich (Switzerland) A AAA
3. Oslo (Norway) A AAA
4. Taipei (Taiwan) A A
5. Lausanne (Switzerland) A AAA
6. Helsinki (Finland) A AA
7. Copenhagen (Denmark) A AA
8. Geneva (Switzerland) A AA
0. New Zealand A A
10. Bilbao (Spain) BBB A

Source: IMD (2021).

Since the launch of the Smart Nation initiative in 2014, Singapore has
introduced a wide range of smart technologies in both the public and private
sectors. Furthermore, Singapore announced its plans to create a new eco-
smart city, completely devoid of vehicles (Holland, 2021).

The street lighting project became important for Zurich. The city
presented a series of streetlights that adapted to the traffic level with
sensors to increase or decrease the brightness. The project saved up to 70%
of electricity (Von Hunnius, 2019).
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Helsinki has set the goal of achieving zero carbon emissions by 2035.
The city managed to reduce emissions by 27% back in 2017 compared to
1990 (Sustain Europe, 2019). Another goal of Helsinki is to reduce road
emissions by 69% by 2035 through such measures as converting the entire
city bus fleet to electricity and expanding the metro network and charging
networks for electric vehicles (Lai, 2021).

Launched in June 2019, the G20 Global Smart Cities Alliance on
Technology Governance brings together municipal, regional and national
governments, private sector partners and urban residents around a
common set of principles for the responsible and ethical use of Smart Cities
technologies (World Economic Forum, 2019). In 2020, the World Economic
Forum selected thirty-six cities in twenty-two countries and six continents
to develop a new global policy roadmap for Smart Cities (World Economic
Forum, 2020). This Global Smart Cities Alliance, which was established at
the Forum, commits member cities to adopting privacy policies, improving
broadband coverage, ensuring accountability for cybersecurity, enhancing
the openness of urban data and improving access to digital urban services
for people with disabilities and elderly people.

Policy experts and government officials were interviewed in 2021 to
evaluate the implementation of a set of five key policies identified by the G20
in 2020 (World Economic Forum, 2020). Almost all of the cities surveyed
have serious policy gaps related to Smart City technology management.

Compared to 2020, Kyiv has improved its performance in the Smart
City Index 2021 (IMD, 2021) and moved from 98th to 82nd place. Some
components of “smart” infrastructure are also being implemented in
Vinnytsia, Dnipro, Drohobych, Zhytomyr, Lviv, Mariupol, Kharkiv and
other cities. For example, the Kyiv Smart City Forum 2020 recognized
Kharkiv as the Best Digital City (Kharkiv City Council, 2020) due to the
introduction and active use of digital technologies. In particular, the online
platforms Portal of Electronic Services and Portal of Kharkiv, mobile
application My Kharkiv are currently operational (see Figure 3).

In turn, Ukraine has introduced regulations that can define and lay the
foundation for the development of Smart Cities: The Law of Ukraine “On
the National Informatization Programme” (Verkhovna Rada of Ukraine,
1998); “On Personal Data Protection” (Verkhovna Rada of Ukraine, 2010);
2021—-2027 State Regional Development Strategy (Cabinet of Ministers of
Ukraine, 2020); Kyiv Smart City 2020 concept (Kyiv City Council, 2017)
and others. Ukraine, like other UN member states, has joined the global
sustainable development process (President of Ukraine, 2019). At the
same time, a number of problems that hinder the implementation of smart
infrastructure initiatives in Ukraine have been proved.
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lack of quality universal access to the Internet;

insufficiently spread Smart City initiative;

low level of funding;

inconsistency of the level of legislative initiatives with modern socio-
economic development in the field of digital technologies;

alitative indicators of the efficiency of smart
ructure implementation;

low level of highly qualified specialists in the field of development
implementation of digital technologies and others

Figure 3: Major problems in the implementation
of Smart Cities in Ukraine

Source: Chernova (2021).

The Ministry for Communities and Territories Development of Ukraine
is currently working on the creation of innovation infrastructure in the
regions to overcome a number of relevant problems. The 2021-2027
State Regional Development Strategy (Cabinet of Ministers of Ukraine,
2020) provides for the introduction of innovative technologies into urban
development management systems based on the Smart City concept
as one of the objectives of regional policy. The digital transformation of
regions must be implemented through the tools of smart urban planning,
spatial planning and building innovative ecosystems. the Ministry for
Communities and Territories Development of Ukraine and the non-
profit British organization World Smart Cities Forum (WSCF) signed the
Memorandum of Cooperation on April 27, 2021 (Lviv Polytechnic National
University, 2021). The parties will jointly develop a strategic plan for Smart
Cities in Ukraine. Moreover, the Sustainable Cities Programme funded
by the International Finance Corporation’s (2021) in Ukraine provides
financial and advisory support to the country’s growing cities.
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4. Discussion

It is apparent that building Smart Cities ultimately serves the needs
of the people, so it is reasonable to develop a comprehensive concept
oriented to the residents of settlements. Attention should be paid to the
relationship between cities and the environment in view of the need of cities
for sustainable development (Obringer and Nateghi, 2021). At the same
time, development should combine the available resources and sectoral
characteristics with regard to the real situation in the region in view of
urbanization, maintaining the same priority for the economy and security,
as well as taking into account local features of building Smart City (Huang
et al., 2021).

Researchers underline that technology- and enterprise-oriented Smart
Cities have many drawbacks because of the lack of social and cultural
inclusion (Huang et al., 2021). Public distrust of technologies that may
track and provoke the loss of privacy is inextricably linked to transparency,
which is the key in democratic systems. Achieving greater resilience
requires a serious consideration of the level of relevant risks (Giuffrida,
2021). Therefore, other researchers support the author’s conclusion about
the high degree of risk of innovation.

The integration of technology and society is especially important for
public recognition. They currently fail to pay adequate attention to people-
centred services and innovation-based sustainable development. This is
directly reflected in the “emphasis on building infrastructure and neglecting
the use of services” (Han and Hawken, 2018). Real Smart Cities must start
with the city and its social problems, while technology-oriented needs must
meet people’s desires. So, there shall be a balance between technology,
innovation, people, society, culture and the environment (Xu and Geng,
2019).

The services, innovative platforms and systems are provided to citizens
through infrastructure and interoperability technologies, many of them
are accessible via mobile devices. This situation may entail deprivation of
voting rights of key population segments (Hryshchenko and Lavshchenko,
2020). Designers and planners of Smart Cities must take into account
that innovations as blockchain-based systems and the wider use of IT are
becoming an integral part of the system architecture (Ismagilova et al.,
2020).

Technology expanded opportunities to overcome difficulties and recover
during the COVID-19 pandemic by expanding participation and social ties,
improving physical and mental health, and supporting the educational and
economic systems. With regard to the abovementioned, policymakers and
researchers need to rethink the role of Smart City projects in future health
emergencies such as COVID-19 (Cavada, 2022). Relevant research and
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discussions need to be expanded on the role of Smart City projects in health
emergencies (Yang and Chong, 2021). The introduction of technology can,
however, have adverse consequences, such as social exclusion, digital gap,
privacy and confidentiality, political bias and disinformation, and inefficient
teleworking and distance study (Hassankhani et al., 2021).

Ukrainian cities have just begun to develop the Smart City concept, and
the main problem they face is the lack of funding, because the state should
be the main initiator of the Smart Cities development. Scholars support the
author’s position and emphasize that it is up to the authorities to realize the
potential of cities to implement “smart” technologies (Muraev, 2021).

It is necessary to pay more attention to improving not only digital
literacy but also digital security in a rapidly changing both technological
and social reality, which should be the basis for sustainable development
of smart cities (Vershinina and Volkova, 2020). The risk rates and the
difficulties in their management changes over time due to the development
of technologies and processes. Therefore, it is important to continuously
monitor and assess the risks of each aspect of the Smart City and this
concept as a system (Sharif and Pokhare, 2022).

Conclusions

The idea of smart cities is attracting attention as a new driver of growth
and development strategy in many cities around the world in view of the
development of artificial intelligence and the Internet of Things. Smart City
implies such a structure of municipal government, which is able to interact
with a large proportion of the city’s residents and respond quickly to the
population’s requests. Technology-based infrastructure; environmental
proposals; functional level of public transport; advanced plans of
settlements; the ability of residents to use these resources are the features
of the effective development of the Smart City.

Adherence to basic systemic process underlies building a smart city.
This process includes selecting a competent team, in-depth diagnostics
of particular urban technologies, human resources and institutional
capabilities, financial assets, constraints and challenges, as well as
establishing a coherent system of cooperation and interaction between all
stakeholders. Besides, the sustainable development of the Smart City faces
a variety of challenges, where the relevant risks must be properly realized
and mitigated, otherwise they may create privacy and security concerns.

Reviewed examples of the implementation of the Smart Cities concept
in some developed countries indicate that these cities make full use of the
competencies and infrastructure required to generate, transmit, process
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and analyse large data sets to obtain useful knowledge for more effective
decision-making and a deeper understanding of the urban environment,
operational functioning, sustainability management and planning. Smart
City technologies can help identify and mitigate health care crises, as
evidenced by the experience of combating the COVID-19 pandemic in
developed cities.

When implementing the Smart City concept in Ukraine, it is necessary
to clearly define the priorities, develop a consistent implementation
programme and take into account an integrated approach in its
implementation. Relevant achievements of developed countries can be
used as a positive example for testing in Ukraine. Therefore, it is urgent to
develop a unified conceptual approach to the implementation of the Smart
City components in Ukraine in the short and long run.

A further research will be aimed at updating the results of Ukraine’s
implementation of the Smart Cities concept as a background for digital
transformation. Besides, the synergy of the Internet of Things (IoT) and
Big Data technologies can lead to promising horizons for the Smart City
development. In this sense, security combined with confidentiality is an
important topic for further research in the field of Smart Cities.
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Prevencion de crimenes realizados por la federacion
rusa contra la humanidad en Ucrania

Resumen

El proposito de la investigacion es mejorar la legislacion penal de
acuerdo con los estandares internacionales en el contexto de la prevencion
de crimenes de lesa humanidad en Ucrania. Se abordo el tema del combate
a los crimenes de lesa humanidad en el siglo XXI. La comisién de tales
crimenes viola una serie de convenciones y tratados internacionales,
incluidos el Estatuto de Roma de la Corte Penal Internacional de 17 de
julio de 1998, la Carta de las Naciones Unidas de 26 de junio de 1945, la
Declaraciéon Universal de Derechos Humanos de 10 de diciembre de 1948,
la Convenio para la Proteccion de los Derechos Humanos y las Libertades
Fundamentales de 4 de noviembre de 1950, etc. La base metodologica
de la investigacion consiste en métodos cientificos generales y especiales
del conocimiento cientifico. En las conclusiones se ha establecido que la
invasion del territorio de Ucrania por parte de la Federacion Rusa, el uso de
armas de destrucciéon masiva, misiles y ametralladoras contra la poblacion
civil es una usurpacion no solo de la integridad territorial de Ucrania, sino
ademas de los valores europeos que se han construido durante siglos en
respuesta a la experiencia de la guerra.

Palabras clave: crimenes de guerra; crimenes de lesa humanidad; corte
penal internacional; prevencion de crimenes; sanciones
financieras.

Introduction

Nobody could expect that the 21st century would give a place for such
terrible crimes against humanity known during the World War Two. But
Ukraine has faced such terrible crimes.

Despite the Minsk agreements, on February 24, 2022, the Russian
Federation has invaded the territory of Ukraine and opened hostilities
aimed at its occupation. According to the Office of the United Nations High
Commissioner for Human Rights this resulted in great civilian casualties:
From 24 February, 2022, when Russia started the war against Ukraine, to
0:00 AM on 12 March, 2022 they amounted to 1,663 civilians, including
596 dead.

During a press conference with foreign journalists, the President of
Ukraine Volodymyr Zelensky named the number of dead victims among
the Armed Forces of Ukraine for the first time. According to him, during 17
days of the war about 1300 Ukrainian military men were killed, and Russian
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military casualties amounted to more than 12 thousand (Khan, 2022).
Irreparable damage to the Ukrainian economy, private property of citizens
and objects of cultural value has been caused. According to KSE data received
from volunteers as of 10 March, 2022, at least 200 educational institutions,
30 health care facilities, 8 churches, 1,600 residential buildings, 19 office
buildings, 23 factories and their warehouses, 12 airports, 5 thermal power
plants and hydropower plants were damaged or completely destroyed. In
addition to that, more than 15,000 km of roads, 5,000 km of railways and
350 bridges were destroyed or disabled (Svyrydenko, 2022).

1. Literature review

Some aspects of this problem have already been studied by many
scientists and scholars.

M.I. Khavroniuk researched the issue concerning harmonization of
the criminal legislation of Ukraine with legislation of foreign countries
and requirements of international agreements (Khavroniuk, 2005). The
relevance of this topic has been also confirmed by existing thesis works
on this issue. G.V. Epur has studied the issue concerning implementation
of international legal acts in the criminal legislation of Ukraine (Epur,
2005). S.P. Kuchevska has studied problems concerning harmonization
of Ukrainian legislation on criminal liability with the Statute of the
International Criminal Court (Kuchevska, 2008).

At the same time, taking into account the events taking place in
Ukraine, it preserves its relevance. But this gives grounds to argue that it
is appropriate to conduct research on countering crimes against humanity

2. Materials and methods.

Application of the dogmatic method contributed to clarifying content
of international treaties that provide for liability for war crimes, content
of international treaties which provide for fundamental human rights.
The dialectical method has contributed to analysing the concept of war
crimes and crimes against humanity in international and national criminal
law. The comparative-legal method was used in international criminal
law standards for the purpose to use the world experience of establishing
responsibility for war crimes and crimes against humanity. Methods of
deduction, analysis and generalization were used within the framework of
the studying doctrinal provisions on the investigated issue. The system-
functional method gave an opportunity to analyze the available domestic
literature, which covers the issue of responsibility for war crimes and
concepts and characteristic features of implementation.
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3. Results and discussion

Among other things the Preamble to the Rome Statute states that in the
21st century, millions of children, women and men have fallen victims of
inconceivable crimes that have deeply shaken the conscience of mankind;
these most serious crimes threaten general peace, security and prosperity;
the most serious crimes causing concern for the entire international
community must not go unpunished and their effective prosecution
must be ensured both by measures taken at the national level and by the
intensification of international cooperation (Law of Ukraine, 1998).

This problem is a concern not just of a single country, but of all the
mankind. In this situation, after the aggression against Ukraine there is a
threat to the security of other countries of the world.

The level this problem has united the countries of the world is amazing.
Various countries help Ukraine as much as they can by means material
support, weapons, and an information attack about the RF. Poland has
accepted more than a million Ukrainians, supported families who agreed
to host them, Poland has offered to admit Ukraine to the EU. Moldova,
Romania and other countries also accept Ukrainians, EU countries agreed
to exclude the RF from the SWIFT system, imposed financial sanctions on
the RF, arrested funds in banks; many brands refused to work in the RF.

However, as of March 17, 2022 NATO is still refusing to “close the
Ukrainian sky,” as well as to provide fighter planes, because it does not
want to enter into direct confrontation with the Russian Federation. And
active combat actions are going on in particular in Kyiv, Kharkiv, Mariupol,
Mykolayiv, Melitopol.

The Russian Federation is currently showing disrespect not merely to the
integrity of the territory of Ukraine, but to international values in general.
This state sets at nought agreements, official documents ratified by it, as
well as principles of international law. The parties agree on humanitarian
corridors, the time of silence for evacuation of people, the RF violates these
agreements as well. Russian soldiers kill civilian population, open fire on
humanitarian aid vehicles, steal them, rape captured women, use heavy
weapons to destroy people’s homes, hospitals, nurseries and hostels. This is
terrible and this is a violation of international norms. And political leaders
of the Russian Federation distort information in their favor in terms of
defense against Ukraine. In particular during negotiations in Turkey the
Minister of Foreign Affairs of the Russian Federation Sergey Lavrov told
journalists that “Russia did not attack Ukraine.” Russia has introduced its
troops into Ukraine and kills peaceful population. And according to the RF
it is called “defense”.
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On 28 February, 2022, the Prosecutor of the International Criminal
Court (ICC) announced his decision to request permission to open an
investigation of the Situation in Ukraine on the basis of the preliminary
conclusions of the Office resulting from its preliminary consideration and
covering any new alleged crimes under the ICC’s jurisdiction. The office of
the ICC prosecutor received an appeal concerning the situation in Ukraine
from 39 states-participants of the ICC as required according to Article 14 of
the Statute. These appeals made it possible to launch an investigation of the
Situation in Ukraine since 21 November 2013, thus covering any previous
and current allegations of war crimes, crimes against humanity or genocide
committed in any part of Ukraine by any person.

During the preliminary review of the situation in Ukraine the Office
has already found reasonable grounds to believe that crimes within the
jurisdiction of the Court have been committed in Ukraine and the Office
has identified potential cases admissible to be viewed by the Court. (Khan,
2022). On 07 March, 2022, public hearings of this case began in the
International Court of Justice (the Hague).

Any witness who can report any facts on killing of civilians performed
by the Russian occupiers, barbaric rocket bombings and artillery strikes
on hospitals, schools, houses and other civilian objects can do so by means
of direct sending information to the ICC Prosecutor by e-mail. A special
site https://www.ukrainetjdoc.org/ has also been created to document war
crimes.

On 16 March, 2022, the order of the International Court of Justice in
the dispute over interpretation of the Convention on the Prevention and
Punishment of the Crime of Genocide was announced. First, the Russian
Federation got a refusal as to closing the case, the case will be considered
on the merits; an armed attack cannot be conditioned and justified by
accusations of the victim of aggression in genocide; the Court did not find any
evidence to support Russia’s allegations of genocide in Ukraine; the Court
orders the Russian Federation to take the following temporary measures:
immediately stop military operations, launched on 24 February, 2022 in
the territory of Ukraine; ensure that any military organisations or any other
organisations or persons under Russian control do not continue military
operations. The court unanimously orders the both parties to refrain from
actions that worsen the situation (International court of justice, 2022).

In accordance with Article 1 of the Charter of the United Nations dated
26 June 1945. The UN has the following goals: to maintain international
peace and security and, to that end, to take effective collective action to
prevent and eliminate threats to peace and suppress acts of aggression or
other violations of peace, and to carry out peaceful means in accordance
with the principles of justice and international law for settling or resolving
international disputes or situations, which may lead to violations of peace.
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Chapter 7 of the Statute establishes “actions concerning threats to peace,
breaches of peace and acts of aggression”.

In addition, for participants of armed hostilities in Ukraine it is also
important to strictly adhere to current norms of international humanitarian
law. And although it is difficult to talk about the justice and expediency of
war and bloodshed, it is the observance of preliminarily known rules and
agreements that puts the parties within relatively clear norms. Of course,
laws supposed to regulate something as radical as war will fall into the
same pitfalls as simpler laws. The Law on Armed Conflicts is designed to
protect those who cannot defend themselves and to encourage nations and
combatants to fight within the framework of the Law on Armed Conflicts
(Leheza et al., 2020).

No person has the right to commit crimes within the jurisdiction of
the International Criminal Court, including Ukraine (where these horrific
events are taking place) and citizens of that country. Ukrainians often
show dissatisfaction with the humane attitude to prisoners, their feeding,
maintenance of hygienic norms, provision of necessary clothes and
medicines. But if Ukrainians treat them with cruelty, Ukraine will also be
violating international norms, in particular the Geneva Convention ratified
by Ukraine (Leheza et al., 2018).

According to Article 3 of the Geneva Convention on the Treatment
of Prisoners of War dated 12 August 1949 Persons who do not actively
participate in military activities, in particular those from the Armed Forces
who have ceased hostilities, as well as those who have stopped participating
in military activities in connection with illness, injury, detention or for any
other reason should be treated humanely in any circumstances, without
any discrimination on grounds of race, color of skin, religion or believes,
sex, origin or property status or any other similar criteria. To this end, it is
forbidden to continue such actions as (a) violence against life and person,
in particular all kinds of murder, mutilation, cruel treatment and torturing;
(b) seizure of hostages; (c) violation of human dignity, including abusive
and humiliating behavior; (d) conviction and application of punishment
without a preliminary court decision, which was duly established and which
provides judicial guarantees recognized by civilized Nations as necessary
(Law of Ukraine, 1990).

Section 20 (XX) of the Criminal Code of Ukraine provides criminal
liability for criminal offenses against peace, security of mankind and
international law. These offenses in particular include: War propaganda
(Article 436), planning, preparation, connection and conduct of aggressive
war (article 437), violation of laws and customs of war (Article 438), use of
weapons of mass destruction (Article 439), genocide (Article 442), ecocide
(Article 441), etc. The new Criminal Code of Ukraine (text as of18 January
2022), developed by a group of scientists since 2019, also provides for
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criminal responsibility for crimes against basics of international law and
international order (Book eleven). The book is structured into the following
sections: Section 11.1 (Genocide), Section 11.2 (Crimes against humanity),
Section 11.3 (Crime of aggression), Section 11.4 (Military crimes), and
Section 11.5 (Crimes against international law and order) (Law of Ukraine,
2001).

When noting the need to bring the national criminal laws into line
with the international criminal laws it is necessary to take into account
significant differences in approaches chosen by the international legal
system and the national legal system concerning definition of an act as
a criminal offense. In national law, the Criminal Code provides for legal
components of crime (corpus delicti), determines the type and severity of
punishment. The norms of international law establish the crime of certain
acts, mostly the composition of crimes, but generally do not contain clear
explanations regarding the types and extent of punishment. This is at the
discretion of the state (Tylchyk et al., 2022).

Conclusion

Despite the huge number of international instruments and institutions
aimed at ensuring peace, there are still wars in the world, encroachments
on the territory of other states, mass killing of people and destruction of
civilian buildings.

Violation of fundamental human rights and freedoms provided for in
international instruments has been defined as inadmissible. It has been
found that ratification of international instruments and the existence of
institutions aimed at ensuring peace in the modern civilized world should
prevent encroachments on the territory of other states, mass killing of
people and destruction of civilian buildings.

Every person is a value, human rights are a value. And no political
ambition is worth human life. Russian Federation’s invasion of the
territory of Ukraine, the use of mass destruction weapons, missiles and
machine-guns against the civilian population is an encroachment not only
upon the territorial integrity of Ukraine. It has been established that any
armed invasion of the territory of another state in the 21st centuries is an
encroachment not only upon territorial integrity. This is an encroachment
on European values. These values have been built for centuries in response
to the experience of war. Thus, other states are also at risk if an effective
mechanism of counteraction has not been developed.

The conclusion is drawn on the necessity of integration and unity in
preventing crimes against humanity and military crimes. Integration of
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the international community to ensure peace is particularly conditioned
by existence of global problems, environmental and economic crisis,
epidemics, epizootics, poverty and other problems; and it must be executed
as never before.

It is proposed to provide additional guarantees for implementation of
decisions made by international institutions against the aggressor state, to
improve the mechanism for imposing sanctions on a state that has violated
international agreements.

Determined is the necessity to observe standards of human rights
standards in criminal prosecution of persons who have committed crimes
against humanity and aver been involved in such crimes. The civilized world
must meet civilized standards and ensure security through civilized means.
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Tareas y estrategias prioritarias para la formaciéon
de politélogos altamente cualificados: La experiencia
europea y la practica ucraniana

Resumen

El objetivo de nuestro estudio es examinar la experiencia de los paises
europeos en las estrategias para el desarrollo de la formacién de especialistas
altamente cualificados en ciencias politicas. La tarea del articulo es
identificar las ventajas de los sistemas universitarios y no universitarios
europeos de ensefianza de la ciencia politica, para desarrollar propuestas
para mejorar el nivel de la ensefianza de la ciencia politica en Ucrania.
En el trabajo se utilizan métodos de investigacion tedricos, entre los que
destacan el método axiomaético, el historico y el estructural-comparativo.
Se comprobd que la ensenianza de la ciencia politica en las universidades
europeas se centra en la adquisicion de habilidades practicas, pero a pesar
de todas las dificultades en la formacion de los politélogos en Ucrania,
los planes de estudio de las universidades ucranianas se corresponden en
muchos aspectos con los estidndares europeos. Las conclusiones indican
que la parte practica de la ensefianza de la ciencia politica no desempeiia
un papel menor que la tedrica. En Ucrania, la ensehanza no se imparte
en los institutos, mientras que los planes de estudio universitarios son
mayoritariamente teoricos.

Palabras clave: ciencia politica en Ucrania; educaciéon universitaria;
planes de studio; experiencia europea; profesionales de
alta calificacion.

Introduction

A study of contemporary political science education and training
programs is a pressing academic challenge. Employment of political
scientists is projected to grow by 9% over 2020-2030, which is about as fast
as the average for all professions. A total of 700 new political science jobs
are projected to emerge each year over the decade in democracies. Many
vacancies are expected to arise as older generations of political scientists
change careers or retire. For this reason, there is a need to analyze the
European experience of training specialists of the appropriate level in order
to identify strengths and weaknesses in the training of Ukrainian political
scientists, to adapt applicants to the next professional activity by improving
curricula and programs.

The aim of our research is to analyze the experience of European
countries on strategies of development of training of highly qualified
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specialists in political science. The task of the article is to identify the
advantages of European university and non-university systems of political
science education, to work out proposals to improve the level of political
science education in Ukraine.

1. Materials and Methods

The theoretical part of the article is built on the systematic study of
modern professional literature on the indicated issue and generalization of
some previous experience of researchers. For example, Vilkov and Rudenko
(2017), who researched the peculiarities of creating the system of political
science education in Taras Shevchenko National University of Kyiv, -
thoroughly defined the global and nationalideological and ideological factors
that influenced the activities of university teachers, as well as highlighted
the features of organizational support and content. training of political
scientists. Medvedev (2014) summarized the current problems of teaching
political science in the post-Soviet space Babichev (2014) investigated the
specifics of political science courses under the Bologna process.

Additional sources of work were our preliminary reconnaissance on
this issue, statistical and informative data, including those obtained from
educational and methodological materials of educational institutions in
Ukraine and Western Europe. For comparison and description of a more
complete worldview picture, some data on the corresponding educational
programs in the USA are also given.

The paper applies theoretical methods of research, among which the
following are highlighted: axiomatic, based on certain initial provisions -
axioms, from which the following knowledge and statements are logically
derived; historical - involving the description of the real process of
transformation of the research object: this method reflects the formation
of political science education in Ukraine since it gained independence. The
structural-comparative method used in the consideration of the internal
structure of the system of training of specialists-political scientists in
specific institutions of Western Europe was also applied. Equally important
was the method of comparison, with the help of which we were able to
compare the practice of European universities with Ukrainian regarding
the formation of strategies of training political scientists.

The experience of European countries on preparation of highly qualified
specialists in political science was investigated on the basis of the system
analysis, according to which the university political science directions were
considered through a prism of cumulative steady interrelations, which
simultaneously dynamically develop. So general scientific methods of
research as: analysis, synthesis, induction, and deduction were used along
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with weighty for our research - logical method and method of abstraction,
which implied ascending from the abstract to the concrete, when we
analyzed general theoretical approaches and provisions and proposed
specific ways of their implementation in further.

Special attention in the work is paid to empirical methods of collection,
analysis, and interpretation of information. In particular, the work is
formed on the basis of analysis of different kinds of documents, first of all,
curricula, and syllabuses of political science disciplines of Ukrainian and
European universities. As a result, an objective position on the experience
of European countries on the formation of priority tasks and strategies of
development of training of highly qualified specialists-political scientists is
achieved.

2. Results

The training of political scientists is an integral part of university
training in many countries of the world. Now political science majors
are in high demand, so the problem of the formation and foundations of
political science requires constant renewal, which would be based on the
best examples of the world.

2.1. French experience and practice

Among European countries, France and its research institutions are a
recognized leader in the study of political science. It should be noted that
a characteristic feature of French educational institutions is the immediate
absence of departments of political science. The political sciences are often
studied together with law, and the corresponding academic structures
are called Faculties of Law and Political Science. At the same time, eight
institutes of political science (Instituts des Etudes Politiques) continue to
operate in France after 1945 and to this day - these include the Institute
of Political Science Panthéon-Sorbonne at the University of Paris, the
Institute of Political Science of Grenoble, the Institute of Political Science
of Toulouse at Toulouse, and several others (Sage et al., 2021).

These institutions put forward different curricula based on a wide range
of academic disciplines. Such a system is implemented through attempts
to provide graduates with broad political-management knowledge and to
instill in them the ability to pursue different fields of study without being
specifically trained as specialists in a particular field. There is also a lot of
emphasis on methodological issues, which makes teaching somewhat rigid
and requires discipline. Institutes of political science are open educational
institutions, especially, perhaps, learning foreign languages and conducting
foreign internships to gain the necessary practical experience for a future
professional career (Medvedev, 2014).
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The educational process here takes place according to the Bologna
system; the period of study for the political science profile is 5 years, which
is quite equivalent to the generally accepted European framework for the
training of a master (master) in political science. Much attention is paid to
the professional orientation of future specialists, in particular, even within
specific disciplines (e.g., political science). Applicants are usually able to
determine their future career immediately by enrolling in one or another
type of institution of higher education. Applicants who are academically
oriented and tend to be research-oriented tend to enroll at universities.
Other applicants oriented towards practical work often choose higher
schools and Institutes for education (Vilkov and Rudenko, 2017).

The peculiarity of training of high-class specialists in political science
is the active involvement of applicants in practical work. According to the
adopted methodology, for at least 9 months an applicant should undergo
an internship outside the Institute: in administrative structures, private
companies, enterprises, in a political or public foundation or organization
(association), including - international.

International internships are also practiced. In some cases, if previously
agreed with the administration of the Institute of Political Science, it is
possible to have an internship in several different structures, but its total
duration should not be less than 9 months. For example, the International
Relations and Internship Department of the Political Science Institute
in Aix-en-Provence offers quite a few options for work placements for its
students, also citing a considerable list of foreign partner institutions which
may accept students from Provence for internships.

There is also a compulsory introductory computer science class. It
determines students’ computer science background and recommends
additional classes for students who need them. Attendance is mandatory,
and appropriate academic grades are given at the end of this course. Foreign
language classes are also important for political science students. Typically,
as a first foreign language, a choice is offered to take, German, English,
Spanish, or Italian. A second foreign language is given, as for the French, a
more “exotic” one: Arabic, Chinese or Japanese.

The training of political scientists in French universities usually takes
place in French only. The only exceptions are the Institute in Toulouse,
where both French and English are taught in parallel, and the International
Chiller University in Paris, where both French and English master’s degrees
can be taken simultaneously (Sage et al., 2021).

An additional advantage of French institutions where political science
is studied is the wide range of opportunities for subsequent employment.
In particular, graduates can become researchers in political science, pursue
doctoral studies, work as experts in the private or public (public) field, enter
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professional politics, work as a parliamentary attaché, a commissioned
officer, or in charge of a political project. As a rule, the best political science
graduates are invited to work in the research centers of the institutes
themselves.

An additional guarantee of successful employment is extensive contact
with stakeholders (employers). For example, the Paris School of Political
Science maintains links with about 1,000 potential employers. These
include various enterprises, companies, organizations, foundations (both
public, private, and non-governmental). Each year they contribute a certain
amount to the institution’s budget, investing in the training of their future
employees. They also gain access to scientific and scholarly journals and
have some influence on the formation of curricula and research projects.
By controlling their implementation, the beneficiaries must achieve in the
educational process the correspondence between the academic training of
undergraduate and graduate students and the needs in the professional
qualities of future specialists. Often the best students are invited to intern
at these partner organizations and companies.

2.2. German experience and practice

Political science courses at German universities do not differ significantly
from those at North American and Western European universities in terms
of their curricula. In addition to classical political theory, the study of
political practice at the local (state) level where an institution is located
occupies a significant place. Training takes place according to the Bologna
system - usually the Bachelor’s training is 3-4 years and the Master’s is 5-6
years (Babichev, 2014).

After completing the full course of study in the Master’s program in
Political Science, applicants to German universities are required to obtain
a second specialization. As a rule, students choose related academic
disciplines, in particular economics, sociology, jurisprudence, etc. Some
institutions may offer other options, and the practice exists of obtaining
several auxiliary qualifications. Note that a similar system greatly increases
the labor market opportunities for graduates. Its organizational elements
are worth a closer look from the point of view of reforming the Ukrainian
educational system.

Unlike the French experience, the German educational institutions
do not cooperate so closely with non-state structures. For this reason,
excellent. a feature of employment of graduates of a political science profile
in Germany is the identification of their own initiative in search of work.
Internships also take place independently: Applicants choose where they
wish to work: political organizations and associations, public organizations
and foundations, publishing houses, newspaper, and magazine editorial
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offices, etc. Undoubtedly, the number of the most desirable places in terms
of future career is limited, so potential employers have the right to choose
interns on a competitive basis. Preference is given to the most talented and
capable students and graduates.

2.3. UK experience and practice

In Great Britain, political science education exists in more than 50
universities, however - in all the so-called “classical” universities (which are
atleast 100 years old). The first educational degree in political science is the
bachelor’s degree - it can be obtained in 3 years of study (in the universities
of Scotland - in 4 years). Actually, students who have completed such a
program, study political science as part of other humanities and social
sciences, get an opportunity t