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Resumen

Las crisis son fendomenos individuales y colectivos constantes
en la historia humana y, por lo tanto, tienen implicaciones
profundas en la vida de las personas y sus comunidades de
referencia. Cuando se habla de una crisis politica se quiere
significar a los problemas que se originan, de forma directa
o indirecta, en las esferas de direccién de un sistema politico

@ determinado y pueden derivar también en crisis econdémicas,
sociales 0 medioambientales, entre otras. El propdsito de esta
editorial es, por un lado, servir de presentacion a la edicion de

octubre-diciembre de Cuestiones Politicas, Vol. 41 No. 79 del afio 2023,
por el otro, desarrollar una editorial de un tema de interés general. Las
reflexiones desarrolladas permiten concluir que, al menos en algunas
crisis, la sociedad civil organizada, sin la participacion de actores o agencias
estatales, pude construir formas de capital social que, si bien es cierto no
son suficientes para resolver los problemas sistémicos, mejoran la situacion
de muchas personas al resolver problemas cotidianos mediante practicas
de organizacién comunitaria, emergencia de liderazgos no partidistas y
relaciones intersubjetivas de solidaridad que fortalecen el tejido social.
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Difficult times: Political crises and hope in individual
and collective dimensions

Abstract

Crises are constant individual and collective phenomena in human
history and, therefore, have profound implications in the lives of individuals
and their communities of reference. When we speak of a political crisis we
mean the problems that originate, directly or indirectly, in the spheres of
management of a given political system and can also derive in economic,
social or environmental crises, among others. The purpose of this editorial
is, on the one hand, to serve as a presentation for the October-December
issue of Cuestiones Politicas, Vol. 41 No. 79 of the year 2023, on the other
hand, to develop an editorial on a topic of general interest. The reflections
developed allow us to conclude that, at least in some crises, organized civil
society, without the participation of state actors or agencies, can build
forms of social capital that, although they are not enough to solve systemic
problems, improve the situation of many people by solving everyday
problems through community organization practices, the emergence of
non-partisan leadership and intersubjective relationships of solidarity that
strengthen the social fabric.

Keywords: political crises; hope; difficult times; political issues; social
sensitivity.

Editorial

Segtn Torres (2018) las crisis son momentos de perturbacion que alteran
de forma parcial o total un orden de cosas y pueden tener causas diversas
como: guerras, conflictos internos y catastrofes naturales. No obstante, no
todo problema relevante puede ser considerado trivialmente como una
crisis; para que haya una crisis propiamente dicha, la probleméatica material
o simbolica que la genera debe suceder en la dimension estructural del ser,
alterando la esencia y existencia particular de los entes. De hecho, segin
Caballero (2007) el filésofo decimonoénico Jacob Burckhardt de origen
suizo, explico en su momento cuales son las cinco condiciones basicas que
permiten identificar a una crisis estructural-sistematica:

1. Se trata de un momento crucial para la vida de una sociedad, de
modo que su impronta ocasiona un antes y un después.

2. Significa el transito de una situacion de normalidad o relativa
normalidad a una de anormalidad.

3. Para que una crisis sea valorada como tal, las transformaciones que
genera deben ser irreversibles.
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4. Las crisis tienen un origen cronolégico claro que puede ser ubicado
histéricamente para efectos de la investigacion cientifica de sus
causas y consecuencia.

5. Las crisis pueden ser parciales o totales para la vida de un sistema
politico o un orden social (Caballero, 2007).

Bajo esta perspectiva propia de la filosofia de la historia, en el mundo de
hoy, en pleno siglo XXI, estan sucediendo un conjunto de acontecimientos
que permiten predecir el desarrollo de un conjunto de crisis que, llegado
el momento, tienen la fuerza para erosionar la vida de algunos y paises
y del orden mundial vigente (Arbelaez-Campillo y Villasmil, 2020). Mas
concretamente nos referimos a: La invasion rusa a Ucrania; la guerra del
Estado de Israel con las milicias del grupo Hamas en Palestina; la guerra
civil en Siria y en Irak; el conflicto bélico en Nagorno-Karabaj, sucedido
entre Azerbaiyan y Armenia; la guerra civil en Sudan del sur; la guerra
civil yemeni; la guerra Tigray en Etiopia y, en menor medida, el conflicto
venezolano entre oficialismo y oposicion que ha generado la migracion mas
de cinco millones de personas.

Tal como sostiene Stiglitz (2002), en un mundo interconectado por
las redes de la globalizacion, los acontecimientos politicos, econémicos
y sociales que afectan la vida de una pais particular, tienen ademas, un
impacto regional e internacional de caracter inusitado que debe ser valorado
en su justa medida, mucho mas cuando las grandes potencias del mundo de
hoy (EE. UU., China, La Unién Europea y la Federacion rusa), como parte
de su agenda de poder, toman decisiones geopoliticas y geoestratégicas
para preservar sus intereses, objetivos y aspiraciones en todo el mundo, al
calor de cada suceso relevante, sin importar, muchas veces, el impacto que
sus acciones tienen en la soberania nacional de los paises del llamado Sur
global, otrora paises en vias de desarrollo o “paises del tercer mundo”.

Desde nuestro punto de vista, los anélisis geopoliticos, econdémicos y
sociologicos, entre otros, suelen olvidar la dimension subjetiva y personal
de cada crisis, bien sea porque a diferencia de la psicologia, las ciencias
sociales y humanas se han preocupado maés por el caracter estructural y
sistematico de estos fendmenos o, también, porque la concepcién empirista
l6gica de las ciencias a privilegiado el estudio colectivo de los fendémenos
en desmedro de su impacto individual. De cualquier modo, los cientificos
con sensibilidad social no debemos olvidar que las guerras, crisis y
demés problematicas sistémicas destruyen los proyectos de vidas y hasta
lateralmente la vida de personas concretas, muchas veces signadas por la
vulnerabilidad y por escenarios de emergencia social.

Por estas razones, y como un intento de revindicar la vida y las
subjetividades de las personas comunes urgen el desarrollo de lineas de
investigacion que puedan conectar las relaciones individuales y colectivas
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que se gestan en cada crisis, como condicién de posibilidad para valorar de
forma cualitativa el rostro humano de estos fenémenos y proponer, en la
medida de lo posible, soluciones y alternativas para mitigar el sufrimiento
de las personas y sus comunidades de referencia. Sin suda se trata de una
epistemologia al servicio de las necesidades de las personas y seres que
sufren.

Por tltimo, conviene recordar tal como sostiene Nussbaum (2012), que
no todo es negativo en las crisis, a veces estas situaciones, permiten a las
personas mejorar su situaciéon de base y salir fortalecidos de la calamidad,
porque la crisis como realidad ontolégica siempre pone a prueba las
capacidades humanas para ser resilientes, inteligentes y adaptarse a las
nuevas dinamicas politicas, econdmicas y sociales en las que les toca vivir
a las personas comunes, no solo como actores pasivos, sino también, como
posibles protagonistas de la construccion intersubjetiva de sus espacios de
convivencia, mas alla de los grandes desafios que esto significa.

De hecho, en mi experiencia personal en la que vivi en carne propia
las crisis humanitaria compleja de Venezuela, sucedida entre 2015-
2020, pude ver como la sociedad civil organizada, sin la participacion de
actores o agencias estatales, pudo construir formas de capital social que,
si bien es cierto no son suficientes para resolver los problemas sistémicos,
han mejorado la situacion de muchas personas al resolver y gestionar
problemas cotidianos de tipo colectivo, mediante practicas de organizacion
comunitaria, emergencia de liderazgos no partidistas y practicas
intersubjetivas de solidaridad que fortalecen en parte al tejido social. Ante
esta situacion tienen sentido tener esperanza, en las capacidades de las
personas para construir un mundo mejor a contravia incluso de los poderes
hegemonicos.
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Delito principal en el ciclo del blanqueo de capitales

Resumen

El articulo esta dedicado al tema concreto del estudio del concepto, la
esencia, los tipos y el significado del delito subyacente en el blanqueo de
capitales. Se presta especial atencion a las cuestiones de actualidad de la
revision judicial en virtud del articulo 209 del Coédigo Penal de Ucrania
sobre la legalizacion (blanqueo) de bienes obtenidos por medios delictivos.
Los autores utilizan métodos generales, intersectoriales y especiales
(sectoriales). El analisis de la practica judicial de los tribunales de Ucrania,
llevado a cabo por los autores, permite afirmar que la mayoria de los casos de
exigencia de responsabilidad penal por blanqueo de capitales se producen o
bien en caso de existencia de una condena por un delito subyacente o bien
con un procesamiento simultaneo tanto por un delito subyacente como por
blanqueo de capitales. Se concluye que, el estudio de las mejores practicas
de varios paises da pie a sugerir la posibilidad de perseguir el blanqueo de
bienes como un delito penal independiente. En tales condiciones, no habra
necesidad de enjuiciar un delito subyacente, especialmente si es imposible
demostrar la culpabilidad por su comision.

Palabras clave: revision judicial; practica judicial; delito subyacente;
legalizacion (blanqueo) de bienes; blanqueo de dinero.

Introduction

Current globalization processes require a constant search for effective
regulation of constantly new public relations, which is the main task of state
policy. One of the main such tasks is criminal law policy in the fight against
crime. To solve this problem, state institutions are being created, the law
enforcement and judicial systems are being reformed, and Ukrainian
legislation on criminal liability is constantly being improved (Vorobey et
al., 2022).

The current economic sphere of public life in Ukraine and its constant
focus on European standards is met with some resistance by a part of the
population that uses illegal ways of enrichment, which is why there is a
negative trend of increasing the level of economic crime. Money laundering
has become quite common due to its connection with the business
environment. This phenomenon is used in illegal operations involving the
trade in weapons, drugs, the financing of terrorism, the proliferation of
weapons of mass destruction, etc.

The purpose of countering money laundering is to make this crime
unprofitable (Mbila, 2019). The world community recognizes that money
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laundering resulting from criminal or other illegal activities has become a
global threat to economic security. Laundering of “dirty” money negatively
affects the investment attractiveness of the country, contributes to
increasing the level of the shadow economy, reduces the effectiveness of
tax policy, undermines work financial sector of the economy (Zhyvko et al.,
2021).

However, money laundering is a very complex process by which proceeds
of crime are transformed into “legitimate funds” (Korejo et al., 2021).

The issue of countering money laundering in Ukraine is very relevant.
This is confirmed by the existence of a broad regulatory framework to
prevent this act, identify it, and bring the perpetrators to liability. New
challenges and threats contribute to the development of appropriate
mechanisms for responding to them.

Under the conditions of globalization, international and national
financial and banking systems begin to function according to new principles,
the development of information technology contributes to the emergence
of new ways of legalizing income received in the shadow sector or from
criminal activities. Subsequently, such trends contribute to the active
spread of illegal activities leading to the receipt of dubious income, which
can be used to finance criminal projects and international terrorism.

The issue of countering money laundering and the content of such
criminal activities is given much attention in scientific research. This is
due to the complexity of organizing the activities of law enforcement and
judicial bodies to identify and investigate this criminal offense, the constant
change in money laundering methods, and the problems of proving the
commission of such criminal offenses and bringing perpetrators to justice.

The analysis of judicial practice will make it possible to identify the
current state of the spread of this type of criminal offense, characterize the
content of criminal activity in this area, and the difficulties that arise during
the trial.

1. Methodology

The structure of the research methodology of legal phenomena is
a multi-level system and consists of scientific principles cognition,
dominant worldview, scientific type thinking, philosophical foundations,
scientific paradigms, methodological approaches, and scientific methods
(Tikhomirov, 2019). The key place in the complex structure of the
methodology is occupied by the methods of scientific research. The correct
combination of methods ensures the objectivity of scientific research.
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The reliability of the obtained scientific results is ensured by the
extensive use of methods of scientific knowledge. The normative-dogmatic
method served as a methodological basis for studying domestic mechanism
for judicial review of property laundering cases, which allowed to conduct
a study of topical issues of judicial review under Article 209 of the Criminal
Code of Ukraine regarding on legalization (laundering) of property obtained
by criminal means.

The critical analysis made it possible to form conclusions and proposals
for improving legal regulation based on the analysis of legislative sources.
In our opinion, analyzing the provisions Article 209 of the Criminal Code
of Ukraine, it is currently possible to consider court cases on legalization
(laundering) of funds as a separate crime. Analytical and statistical methods
allowed for analyzing court sentences and identifying trends in the context
of predicate acts in the criminal cycle of money laundering. This article
mainly relies on and court cases as the main sources of information.

In addition to choosing specific methods of scientific research, the
methodology of legal research needs one more thing - finding the optimal
ratio of empirical and theoretical. Until recently, legal science has shown
increased attention to empirical research in the development and evaluation
of law. However, one must agree with the special value of using not only
empirical research methods in the evaluation of judicial practice, but also
theories of social sciences (Kopcha, 2020).

2. Results and Discussion
o The Concept of a Predicate Offense

The effectiveness of developing criminological plans to counter crime in
general and counter money laundering significantly depends on a qualitative
quantitative and qualitative analysis of factors of criminal behavior. In
the context of the study of money laundering, a special place is occupied
by the predicate offense, which in fact is the initial stage in the cycle of
criminal behavior. Money laundering becomes a kind of continuation of the
first criminal act. Therefore, it is much more difficult to counteract money
laundering. It is necessary to take into account both the first (predicate)
offense and the second one. The range of such acts can be very wide. In
the context of the theoretical analysis of the conceptual apparatus, it is
necessary to explain the concept of “predicate offense”.

Money laundering is preceded by any criminal actions that directly
or indirectly lead to its illegal acquisition. Honcharuk (2020) defines the
definition of “predicate offense” under this construction. The lack of a
legislative definition of this concept causes pluralism of scientific views.
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As for the regulation, today there is a single regulatory approach to the
definition of the concept of “predicate offense”, which means any criminal
offense, as a result of which income has appeared, which may become in the
future the subject of criminal offenses related to money laundering, the list
of which is specified in Article 6 of the Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime and on the Financing
of Terrorism (Council of Europe, 1990).

Regarding the approach of the judicial authorities, in the resolution of
the plenum of the Supreme Court of Ukraine No. 5 dated April 15, 2005,
which provisions are intended for the correct and unanimous application
by the courts of legislation on liability for money laundering and due to
issues, that appeared during the consideration of this category of cases.
Even though the resolution was adopted in 2005, it can be stated that
its provisions are still relevant in terms of general approaches to the
interpretation of the “predicate offense” (On the practice of application by
courts of the legislation on criminal liability for legalization (laundering) of
proceeds from crime, 2005).

The previous version of Article 209 of the Criminal Code of Ukraine,
which provides for liability for money laundering, contained a note to
the article, paragraph 1 of which contained the definition of a predicate
offense. The article contained the following provision: A socially dangerous
illegal act that preceded money laundering, according to this article, is an
act for which the Criminal Code of Ukraine provides for the main penalty
in the form of imprisonment or a fine of more than three thousand non-
taxable minimum incomes of citizens, or an act committed outside of
Ukraine if it is recognized as a socially dangerous illegal act that preceded
money laundering, according to the criminal law of the state where it was
committed, and is a crime under the Criminal Code of Ukraine and as a
result of the commission of which income was illegally obtained.

The current version of Article 209 of the Criminal Code of Ukraine does
not describe a predicate offense. Still, the disposition indicates “property
in respect of which factual circumstances indicate its receipt by criminal
means.” (The Criminal Code of Ukraine, 2001: part 1 of Article 209).
Analysis of the latest version of the article makes it possible to determine
the features of predicate offenses:

(1) a predicate offense is no longer necessarily a socially dangerous
crime. Now it can be any offense. However, in our opinion, this approach
is not justified. We are convinced that if the predicate offense was not a
crime, the person could not be subject to criminal liability in the future.
One of the main features of property that is the subject of a crime under
Art. 209 of the Criminal Code, its immediate origin from another socially
dangerous act that preceded legalization itself. That is, the subject of the
crime is directly related to a certain predicate unlawful socially dangerous
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act, its obligatory feature is criminal origin. In the legal theory of Ukrainian
science, administrative offenses differ from criminal ones in the severity
of the harm they cause. Thus, administrative offenses are socially harmful,
and crimes are socially dangerous. A systematic interpretation of the legal
theory allows refuting the approach about the possibility of recognizing an
administrative offense as a predicate offense in money laundering.

(2) it is clarified that there is no need to prove a predicate offense. The
illegal origin of property can be proved based on factual circumstances.
Thus, the legislator once again emphasizes the need for strict compliance
with the principles of belonging and admissibility of evidence during their
collection and registration.

e Procedural significance of the fact of committing a predicate
offense

In addition to the material significance and essence of the predicate
offense, the procedural one also plays an important role. The first point
of view is because “pre-trial investigation of money laundering is justified
when a predicate offense is already being investigated” (Klepytskyy, 2002:
15).

Another argument is the opinion that from the moment of committing
a crime under Article 209 of the Criminal Code of Ukraine until the entry
into force of a guilty verdict for a predicate offense, a significant period
may pass, which makes it impossible to withdraw income obtained by
illegal means. It is also suggested that one of the mandatory conditions for
qualifying an act on the grounds of committing a crime under Article 209 of
the Criminal Code of Ukraine is the criminal origin of the income received.
Thus, the author considers it expedient to investigate the main crime and
the circumstances of money laundering (Pavlyutin, 2015).

The second point of view is that criminal prosecution for money
laundering should be preceded by a court conviction for the main (predicate)
offense. In confirmation of this, we will consider the provisions of scientists’
research:

(1) it is essential to start proceedings under Article 209 of the Criminal
Code of Ukraine only if a court verdict of guilty for a predicate
offense comes into force, i.e., money laundering must be fully legally
recognized for each specific case (Popovych, 2001: 397);

(2) a decision to prosecute for money laundering is not possible in the
absence of a conviction for “predicate” offenses that have become a
source of income intended for laundering because it is contrary to the
principle of presumption of innocence (Arkusha, 2010);
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(3) if it is sufficient for the perpetrators of a criminal offense to realize
that they are carrying out actions with property obtained by illegal
means, then “the person investigating such criminal activity for
money laundering needs a legal basis (in this case, a guilty verdict)
to bring the perpetrator to criminal liability under Article 209 of the
Criminal Code of Ukraine”.

On this occasion, the Resolution of the Plenum of the Supreme Court
Of Ukraine No. 5 of April 15, 2005, notes that bringing a person to criminal
liability under Article 209 of the Criminal Code is possible both if the fact
of receiving funds or other property as a result of committing a predicate
offense is established by the court in the relevant procedural documents
(verdict or decisions, decisions on the exemption from criminal liability, on
closing the case on non-rehabilitating grounds, etc.), and in the case when
the person was not brought to criminal liability for the predicate offense.

In the latter case, a person is simultaneously brought to criminal liability
for a predicate offense and for laundering of funds or other property obtained
as a result of its commission, i.e., for the totality of these crimes, since the
person is aware of laundering such funds (property) (On the practice of
application by courts of the legislation on criminal liability for legalization
(laundering) of proceeds from crime, 2005).

In the international judicial arena, there is a general practice where
prosecutors focus on the criminal prosecution of a predicate offense
and ignore the money laundering associated with it or do not consider it
dominant at all (Netherlands, Belgium). This phenomenon occurs for
various reasons. In some criminal cases, it is easier to satisfy a conviction
for a predicate offense, for example, when the prosecutor has gathered
enough evidence to bring charges for a predicate offense, but the financial
evidence base, which is essential for bringing charges of money laundering,
is insufficiently prepared.

Pre-trial investigation of money laundering and a predicate offense
usually requires a lot of resources and time. In some jurisdictions, there
is no incentive to bring money laundering charges because, in the end, the
sentence will be nearly the same if the accused is charged with a “predicate
offense” (Richardson and De Lucas Martin, 2021).

Such a simplified approach and the desire to improve success statistics in
Ukraine is unacceptable in the international arena. After all, international
standards provide for the possibility of investigating and bringing to
criminal liability for money laundering as a separate crime. Based on
the facts of unexplained enrichment or inconsistency in tax reporting,
investigators can initiate an investigation into money laundering even if
there is no direct evidence of a particular predicate offense.
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In most foreign countries, the competent authorities care not only
about the positive dynamics of statistics on “winning cases” but also about
countering crime. This is confirmed by a ruling by the Supreme Court of
the Netherlands, which clearly stated that in money laundering cases, it
is not necessary to prove who, where, and when committed the predicate
offense. The Amsterdam Court of Appeal issued a decision in 2013 (known
as the “6-Step decision”) that provides a brief description of the procedure
for assessing at the national level the facts of money laundering when the
predicate offense is unknown (Court of Appeal of Amsterdam: 11-01-2013,
ECLI: NL: GHAMS: 2013: BY8481, 2013).

The Belgian Supreme Court ruled that the burden of the proof
requirement of criminal and illegal origin is met if any legal origin is
definitely excluded. Thus, the illegality of the origin of assets should be
established there. Still, to make a decision, the criminal court does not have
to know precisely which criminal act led to financial gain. It is sufficient for
the court to exclude any legal origin with the help of the case file.

The Spanish Supreme Court ruled on the validity of indirect or
indirect evidence in money laundering proceedings, provided that three
requirements were met: there was unproven enrichment or financial
transactions involving large amounts of money; no legitimate economic or
business activity to explain such an increase; and the existence of a link to
illegal activities (Richardson and De Lucas Martin, 2021).

Thus, from the results mentioned above of the study of the procedural
significance of the fact of committing a predicate offense for bringing those
responsible to justice for money laundering, with the passage of time and
the introduction of appropriate changes to the disposition of this article
there is no need to prove the commission of a predicate offense. Today, this
issue requires additional research and the adoption of a new resolution of
the plenum of the Supreme Court of Ukraine on the practice of applying
the legislation on criminal liability by courts under Article 209 of the
Criminal Code of Ukraine. The adoption of this decision will contribute to
an adequate trial and the adoption of fair punishment for this offense.

e Analysis of judicial practice on the commission of a
predicate offense for bringing to criminal liability for money
laundering

The peculiarity of the crime, which is provided for in Article 209 of the
Criminal Code of Ukraine, in the presence of previous criminal activity,
which is a source of obtaining property (income), and various actions
(acquisition, possession, use, disposal of property, carrying out a financial
transaction, making a transaction with such property, etc.).
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The analysis of judicial practice will allow identifying criminal activity
that become elements of official statistics and will help to reveal the content
of common predicate offenses and peculiarities of actions aimed at money
laundering (Lysenko, 2021).

Analysis of judicial practice, mainly for 2019-2021 (more than 100
sentences from all regions of Ukraine), made it possible to state a fairly
wide variety of criminal activities in the field of money laundering — from
the simplest use of funds obtained by criminal actions for their own needs
to special ways of hiding the source of monetary income using banking
services, multiple transfers of funds to special accounts of enterprises,
individual entrepreneurs created for this purpose.

The considered judicial materials made it possible to identify the most
common predicate offenses that were presented by us in Table 1 (Predicate
offenses in money laundering). The analysis of court cases shows that one of
the “main” predicate offenses in judicial practice is crimes against property.

In the sphere of official and professional activities related to the provision
of public services, criminal offenses are also frequent in the structure of
predicate offenses. They are a source of funds for their laundering. In this
case, the person was offered intermediary services to facilitate the receipt
of a foreign passport by employees of the Krasnolymanskyi State Migration
Service of Ukraine in the Donetsk region. As a result of the “assistance”
provided, 16 thousand UAH was received. The court qualified these actions
under Part 2 of Article 369-2 and Part 1 of Article 209 of the Criminal Code
of Ukraine. These funds were later used for their own needs through the
purchase of goods, etc (Slavyansk City District Court of Donetsk Region:
31-10-2019, sentence in the case N? 1-k11/243/947/2019, 2019).

Among the most common cases, there are also cases of using third-party
assistance to commit predicate offenses and then launder money. Such
persons agree to be nominally the founder and director of the business
entity, perform measures to open current accounts and receive funds for
remote management of them (Pechersk District Court of Kyiv: 24-12-2020,
sentence in the case N2 757/12515/20-k, 2020). The same occurred in
other court cases, where other persons performed financial and economic
activities (Pechersk District Court of Kyiv: 29-03-2019, sentences in the
case N° 757/9882/19-k, 2019; Kherson City Court of Kherson Region: 05-
06-2019, sentences in the case N2 766/6200/19, 2019).

The analyzed court cases make it possible to show that among the ways
of money laundering were both simple and complex financial ones, with the
help of which it was possible to hide the criminal origin of funds (property),
giving them the appearance of legal through receiving them from the sale
of property, business activities, etc. Managers and direct organizers of
money laundering schemes most often were not established by the pre-trial



Olha Bondarenko, Lyudmila Telizhenko, Mykola Starynsky, Mykhailo Dumchikov y Ruslana Dehtiar
32 Predicate offense in money laundering cycle

investigation bodies. Only persons who directly performed actions aimed
at money laundering were brought to criminal liability. In all the cases
considered, the “performers” agreed to perform these actions for a certain
monetary reward.

It is also important to note such a common method of money laundering
as using bank accounts opened by individuals to conduct business
(individual entrepreneurs). Such a scheme provides that for a certain
monetary reward, a person is invited to open a bank account in a banking
institution.

Among the court cases, some cases involve using third parties to commit
a predicate offense and money laundering on the territory of other states.
In the materials of a similar case, it is noted that in February 2019, a citizen
of Ukraine, to improve his financial situation, was invited to participate in
criminal activities involving money laundering. For this purpose, it was
necessary to travel to the Czech Republic and open a current account in a
banking institution. Funds were credited to the account under the guise of
prepayment for the purchase of a truck. The money received fraudulently
was cashed out and transferred to the persons who committed the predicate
offense (Lipovets district court of Vinnytsia Region: 26-10-2020, sentence
in the case N@ 136/947/20, 2020).

Conclusions

Summing up the above, we would like to note that the complex legal
nature of money laundering complicates its detection and investigation.
In addition, there are several objective and subjective reasons that hinder
this process. Objective legislation includes imperfect and not unambiguous
legislation, in particular, in the context of the interpretation of the
concept of “predicate offense”. Subjective reasons include the desire of
law enforcement agencies, both those directly involved in investigations
and employees of the prosecutor’s office, to improve their performance
indicators and therefore slow down the study.

The analysis of criminal court cases carried out by the authors has
shown various money laundering methods — from simple to relatively
complex financial schemes to conceal the illicit origin of money. To commit
predicate offenses and direct actions to launder money, the organizers of
criminal activity involve unauthorized persons, usually the perpetrators,
who are brought to criminal liability.

Unlike the previous version of Article 209 of the Criminal Code of
Ukraine, its current version does not contain the concept of a predicate
offense. The involvement of the “predicate factor” in the elements of the
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forensic characteristics of this category of crimes demonstrates that money
laundering is an integral part of specific methods of illicit enrichment,
which provide for a set of interrelated criminal actions, where laundering
itself is the last part in this illegal activity.

In our opinion, analyzing the provisions of Article 209 of the Criminal
Code of Ukraine, it is now possible to consider court cases on money
laundering as a separate offense. This issue requires further research for
an effective trial.
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Bases legales para implementar la institucion del
recurso al procedimiento de mediacion y el uso de otros
métodos alternativos para resolver disputas tributarias y

aduaneras

Resumen

En la investigacion se enfatiza que, en algunos Estados de la Uni6n
europea UE, la mediacion fiscal ya se usa y se considera no solo como
un método alternativo de resolucion de disputas, sino también, como un
método utilizado para prevenir la ocurrencia de una disputa fiscal en el
futuro. Asi, sobre la base de métodos juridicos del conocimiento cientifico,
tales como: el dialéctico, el légico-formal, el juridico-comparativo,
etc., el articulo examiné los enfoques modernos de la caracterizacion
de la mediaciéon como un procedimiento para la resoluciéon pacifica de
controversias, atendiendo sus rasgos caracteristicos y diferencias con otras
formas de resolucion alternativa de conflictos. Se destaca el estado de la
regulacion juridica del procedimiento de mediacion en los litigios publicos
en general, y en los litigios fiscales en particular, utilizando el ejemplo de
Letonia y Ucrania. Se concluye que la condicion necesaria para llevar a cabo
la mediacion en los conflictos ptiblicos se debe consagrar en la legislacion
procesal administrativa, no sélo las facultades de las autoridades estatales
y municipales para iniciar la mediacion se debe, ademés, reconocer
tal decision en forma de contrato administrativo, del que se derivan
consecuencias juridicas con caracter de derecho publico.

Palabras clave: disputas publicas; disputas fiscales; formas alternativas
de resolucion de conflictos fiscales; mediacion en litigios
fiscales; contrato administrativo.

Introduction

The construction of a fair tax system and a modern innovative taxation
mechanism, which ensured the equality of all taxpayers before the law, are
necessary conditions for simultaneously achieving such UN sustainable
development goals as “Decent work and economic growth” and “Industry,
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innovation and infrastructure”. However, this is impossible without
establishing an effective mechanism for resolving conflicts that inevitably
arise in this area of taxation, both in the form of a fair trial and alternative
ways of resolving public disputes.

Today, neither the administrative extrajudicial nor the judicial
form of resolving tax disputes is free of certain problems during their
implementation, which does not contribute to the establishment of fair
justice and necessitates the search for ways and directions to improve
their organizational and legal regulation. Therefore, the article aims to
determine the legal grounds for implementing the institution of recourse
to the mediation procedure and the use of other alternative methods of
resolving tax and customs disputes.

1. Methodology of the study

The general design of the research is based on the universal general
scientific and especially legal methods of scientific cognition: dialectical,
formal-logical, formal-legal, historical-legal, comparative-legal, analysis
and synthesis, logico-semantic, and method of legal modeling. Thus, the
comparative legal method made it possible to reveal the peculiarities of
the legal regulation of tax mediation in different countries. The application
of the method of analysis and synthesis made it possible to determine the
concept of “tax mediation” and its features, as well as problematic aspects.
The formal-logical method and the method of legal modeling were used to
determine the prospects for improving the tax mediation institute.

2. Results and Discussion

2.1. The place of mediation in the system of alternative ways of
settling public disputes and the international principles of its
conduct

Alternative methods of dispute resolution (settlement) developed due to
dissatisfaction with the activity of the judicial system, and the formality of
administrative appeal procedures that led to their transformation into an
independent, additional form of dispute resolution, which is gaining wider
distribution in the world.

Alternative resolution of public disputes is primarily based on a
compromise, an agreement, rather than a power-coercive method of
resolving a dispute, and therefore the use of such procedures meets the
needs of subordinate subjects to a greater extent. In such a procedure, the
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administrative body acts as a party to the dispute, and not as a jurisdiction
to which a private entity applies for its settlement.

Consolidation of the concept of mediation made it possible to clearly
distinguish it from other alternative means, and to perceive it not as a
separate body, but only as a tool for facilitating the implementation by the
parties of those rights and powers that are fixed for them in the legislation.

The ECHR determined that a non-judicial body under national law
can be considered a court if it performs judicial functions and provides
procedural guarantees provided for in Article 6 of the ECHR, such as
impartiality and independence (European Court of Human Rights, 2013),
otherwise, the extrajudicial body must be subject to supervision by a judicial
body that has full jurisdiction and meets the requirements of Article 6 of
the CE Convention on the Protection of Human Rights and Fundamental
Freedoms (European Court of Human Rights, 1993). And therefore,
mediation is subject to supervision by the court. The EU also encourages
the use of mediation as an alternative measure.

Thus, the Mediation Directive (2008/52/EC) allows the use of mediation
in cross-border disputes in certain civil and commercial matters, but it
does not extend to questions of fees, customs, administrative matters, or
disputes concerning the responsibility of the state (European Parliament
and the Council, 2008). According to EU law mediation is described as a
structured process in which disputing parties voluntarily attempt to settle
with the help of a mediator.

The growing popularity of mediation as a potentially cost- and time-
saving mechanism is prompting some states to introduce mandatory
mechanisms (Lohvyn, 2020). The Council’s recommendations are part of
EU law, and therefore its members actively implement mediation, including
administrative mediation. Ukraine is actively implementing the use of
alternative means, including mediation in legal practice under Ukraine’s
obligations in the field of European integration (Lohvyn, 2020).

2.2. Mediation in tax disputes: the experience of European
countries and the basis of its legal consolidation in Latvia and
Ukraine

Mediation is gaining recognition and popularity in Ukraine and Latvia,
where it is regulated. However, there is a pressing need for the development
of legal provisions and the practice of administrative mediation, as well as
the implementation of tax mediation.

In Latvia, legislation on mediation developed under the influence of
European Union law. First, the concept of integration of mediation in the
settlement of civil disputes was approved by the Resolution of the Cabinet
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of Ministers of 18.09.2009 N¢ 121 (Cabinet of Ministers of Latvia, 2009).
Additionally, an action plan was formulated to implement this concept. On
May 22, 2014, Latvia adopted the “Law on Mediation,” which defined the
parameters of mediation within the country (Saeima of Latvia, 2014).

This law provides a general framework for mediation that applies to
disputes, not only in civil law but also in other areas. In Latvia, mediation
(conciliation) is allowed in civil matters (Kaspars Freimanis Law Firm
«VARUL», 2013), labor, administrative and criminal cases (Saeima of
Latvia, 2005).

However, neither the law on mediation nor any other regulations directly
provide for the possibility of mediation in an administrative process. But the
researchers point out that such an additional legal framework is necessary
since private legislation is based on the principle of private autonomy of
individuals. Though, in public law, the legislator has a wider discretion to
establish mediation rules, and they must be established in regulatory acts
(Committee of Ministers of the Council of Europe, 1998).

In Latvia, the Law “On Mediation” includes the main principles of the
mediation process (voluntary participation, confidentiality, equality and
cooperation among parties, impartiality, and objectivity of the mediator).

It also covers the organization of the mediation process, types of
agreements made for the mediation process and as a result of this process
certification, and requirements for mediators, their rights and obligations,
the activities of the Mediation Council, the influence of mediation on the
statute of limitations, court actions based on mediation recommendations
within the civil process and the procedural consequences of applying the
mediation procedure (Kaspars Freimanis Law Firm “VARUL”, 2013).
Based on the Law of the Cabinet of Ministers, the rules for the certification
of intermediaries and the certification procedure dated August 5, 2014, N
433 were approved.

In 2012, the Law of Latvia “On Administrative Procedure” was
significantly amended, introducing a new tool in administrative cases -
settlement, which, in particular, can be achieved with the help of mediation
(Saeima of Latvia, 2001). It was a completely new concept of settlement in
administrative processes. When examining a statement of dispute related
to the Administrative Law, the institution (public administration body)
must take into account the possibility of entering into a settlement before
making any decision (Tvaronaviciené et al., 2022).

If the institution agrees that a settlement is possible, it must inform the
individual of the settlement process and agree on a friendly arrangement to
allowtheindividual to express his or her views on the possibility of settlement
(Saeima of Latvia, 2001). In addition, in the administrative procedure, if
the Court examines the dispute, and the presiding judge considers that a
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settlement may be possible, the court may explain to the participants in the
case the possibility of entering into a settlement (administrative agreement),
as well as offer possible conditions of any settlement. The court may explain
the possibility of entering into a settlement in writing and at a court session
and may convene a hearing only to discuss this issue (part 1 of Art. 107 of
the Administrative Procedure Law, 2001).

In Ukraine, the parties usually turn to alternative ways of resolving
public legal disputes both within the scope of pre-trial and court appeals.
According to the general rule provided for in clause 56.1 of Art. 56 of the Tax
Code of Ukraine, decisions made by the controlling body may be appealed
in the order of administrative appeal or the procedure of administrative
proceedings. The administrative appeal procedure is considered a pre-trial
procedure for resolving a tax and customs dispute.

With its entry into force on January 15, 2017, the Code of Administrative
Proceedings of Ukraine in the new version introduced the updated
institution of reconciliation of the parties, aimed at settling the dispute
based on mutual concessions and reaching an agreement between the
parties to the dispute, in whole or in part, which is possible before the start
of the consideration of the case on its merits, that is, before the completion
of the preparatory proceedings.

According to Art. 190 of the Code of Administrative Procedure of
Ukraine, the reconciliation of the parties may concern only their rights and
obligations. The parties can reconcile on terms that go beyond the scope of
the dispute if such terms of reconciliation do not violate the rights or legally
protected interests of third parties. The terms of reconciliation cannot
contradict the law or go beyond the competence of the subject of power.

In Ukraine, only on November 16, 2021, the Law of Ukraine “On
Mediation” was adopted, which defines the legal principles and procedure
for conducting mediation as an out-of-court conflict (dispute) settlement
procedure. Adoption of this law normatively regulated the out-of-court
dispute settlement procedure, which can be resolved in civil, economic, or
administrative proceedings, also the provisions of the law can be applied in
cases of administrative violations and criminal proceedings to reconcile the
victim with the suspect (accused).

The Code of Administrative Procedure of Ukraine has been modified to
allow for the resolution of public-law disputes, such as tax, customs, and
disputes relating to the allocation and utilization of budget grants, as well as
the payment of state social insurance funds, through mediation procedures.
Thus, Article 47 of The Code of Administrative Proceedings of Ukraine
(CAP of Ukraine) enshrines the right of the parties to reach reconciliation,
including through mediation, at any stage of the court process, which is
the basis for closing proceedings in an administrative case. However, the
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practice of conciliation and mediation in the administrative justice system
of Ukraine remains isolated.

Administrative appeals against decisions of controlling (tax and
customs) bodies are carried out according to the rules of tax legislation,
the composition of which is defined in Art. 3 of the Tax Code of Ukraine.
Regarding the possibility of using alternative methods of resolving tax and
customs disputes, certain provisions have already been established in the
legislation.

Thus, Clause 1 of Subsection 9-2 of Chapter XX of the Tax Code of Ukraine
establishes the possibility of clarifying tax obligations for corporate income
tax and value-added tax during the application of the tax compromise - the
regime of exemption from legal liability of taxpayers and/or their officials
(officials) for underestimating tax liabilities from corporate income tax
and/or value-added tax for any tax periods up to April 1, 2014, and the
grounds for concluding a settlement agreement are set out in clause 17 of
Subchapter 4 of Chapter XX of the Tax Code of Ukraine on issues of write-
off of deferred payment of tax liabilities under the procedure regulated by
the legislation on bankruptcy.

In turn, in Part 1 of Art. 521 of the Customs Code of Ukraine, which
regulates public relations in the sphere of reaching a compromise in the
case of a violation of customs rules, provides that “in the absence of signs
of a criminal offense in the actions of a person who has violated customs
rules, the proceedings in the case of this offense may be terminated using a
compromise.

The compromise refers to concluding a peace agreement between the
specified person and the customs body whose official conducts proceedings
in the case”. Also in part 5 of Art. 521 of the Customs Code of Ukraine
stipulates that a person who has violated customs rules applies to the
head of the customs authority with a statement of an arbitrary form with
a request to terminate the case about this violation of customs rules using
a compromise. The fact of submitting such an application is recorded
following the procedure defined by parts three and four of Article 264 of the
Customs Code of Ukraine.

Tax disputes have several features characteristic of public legal disputes
(administrative, tax, customs, budgetary, etc.), one of the main ones of
which is that the party endowed with authoritative powers is obliged to act
only on the basis, within the limits of the powers and in a manner, provided
by the Constitution and laws of Ukraine (Article 19 of the Constitution of
Ukraine). Accordingly, tax mediation is conditioned by the specifics of tax
disputes, the legal status of its parties and requires proper competence of
the mediator, and states striving to minimize the occurrence of tax disputes
should promote the practice of addressing them.
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2.3. Features and legal limitations of tax mediation

Tax mediation involves neutrality and impartiality, voluntariness, joint
fact-finding, confidentiality, self-determination, integrity, and, of course,
compliance with applicable tax legislation. Tax mediation is recognized
by most researchers as a civilized mechanism for out-of-court conflict
resolution, and has prospects for application in Ukraine (Yasynovskyi,
2016).

In “tax and customs mediation”, to achieve a compromise and balance
interests, it is necessary to determine the public interest of the state and
society, the role of the subject of authority in the implementation of tax
control by the state, the initiative of the tax and customs authority in
ensuring law and order, taking into account the State of the standard of
mediation (mediation) social service, which stipulates that in the event
of non-fulfillment of the obligations assumed by the party under the
agreement, as a result of the mediation, the other party has the right to apply
to the court following the procedure established by law for the protection of
violated rights and legitimate interests.

To conduct mediation in public disputes, a necessary condition is to
enshrine in the administrative procedural legislation not only the powers
of state authorities and municipal bodies to initiate mediation and agree
to participate in it as a party, to make a decision based on the results of
its conduct, but also to recognize such a decision as a form administrative
contract, based on which legal consequences of a public-law nature arise.
In addition, the mediator must be able to help settle a public-law dispute,
therefore the scope of his special knowledge in the field of public legal
relations must correspond to the content of the public-law dispute, which
should be enshrined in legislation (Ustinova-Boichenko and Nesterenko,
2022).

The peculiarity of tax mediation is that the agreement is concluded
by the parties to the dispute themselves and is binding for them, and the
following aspects are important for it: conducting mediation cannot be
the reason for non-fulfillment by the taxpayer and the authority subject of
the duties or powers (functions) assigned to them by law; the authority to
sign such contracts should also belong to the competence of officials who
conclude contracts based on the results of mediation (Sarpekova, 2018).

An important issue is the suitability of a tax dispute for mediation -
its mediability. Thus, according to the law of the Netherlands, not all tax
disputes are mediable - the main obstacle to mediation is the criminal
punishment of the act, as well as the obstacle to mediation, are complex
cases related to which there have not yet been court decisions in favor of
one or the other party, i.e., unprecedented disputes, and as well as disputes
regarding which the taxpayer (Podik, 2019b).
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A. Lisko insists that mediation in cases where there are: 1) disputes
between the subjects of power on the exercise of their competence in the
sphere of management, delegated powers (Part 3 of Article 17 of the Code
of Administrative Proceedings (CAP) of Ukraine); 2) disputes in cases
regarding legal relations related to the electoral process or the referendum
process (Part 5 of Article 17 of the CAP of Ukraine) (Krasylovska, 2015).

Instead, the media-apart proposes to consider the envisaged Part 1 of
Art. 17 of the CAP of Ukraine disputes of individuals and legal entities with
the subject of power to challenge its decisions (especially in the case of legal
acts of individual action), actions or omissions, and provided for in Part 2
of Art. 17 CAP of Ukraine disputes over the acceptance of citizens for public
service, its passage, dismissal from public service (Krasylovska, 2015).

N. Mazeraki proposes to consider the absolute criteria of the uniformity
of the dispute: 1) the existence of a direct legislative prohibition on resolving
a certain type of legal dispute in the order of mediation; 2) the contradiction
of the subject and content of the dispute regarding moral principles and
public order; 3) the presence in the dispute of the interests of third parties
who do not participate in the mediation; 4) the impossibility of concluding
a settlement agreement in accordance with the law; 5) the incapacity of the
parties to mediation or lack of authority of their representatives to conclude
a mediation agreement (Mazaraki, 2018).

A. Bortnikova distinguishes the following criteria for the mediability
of the public-law dispute: 1) legitimacy-the lack of a direct prohibition
on mediation. 2) legality-all rights and obligations, as well as actions
(omissions) that underpin the mediation agreement as a result of the
resolution of a public-law dispute must comply with legislation provided
by the Verkhovna Rada of Ukraine; 3) special legal personality-the ability
to be a participant in legal relations on the use of mediation as a way of
resolving a public-legal dispute, that is, the presence of a person who
has expressed a desire to participate in the mediation, authority to make
decisions on the merits of the dispute, as well as for the appeal; 4) the
presence of discretionary powers (administrative discretion) in the subject
of power; 5) competence boundaries (framework); 6) the dispute does not
affect the interests of persons who do not participate in the mediation; 7)
the prospect of registration of the results of mediation in accordance with
the rules of substantive and procedural law (the so -called criterion of
effectiveness (execution) of the mediation agreement); 8) the goodwill of
the sides (Bortnikova, 2017).

In the Netherlands, the main obstacles to mediation are criminal
punishment of action and unprecedented disputes, for which there were no
court decisions in favor of one or the other (Podik, 2019). These restrictions
also apply to the field of tax mediation. The risks of tax mediation also
include the general concern expressed in CEPEJ documents about the risk
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of unequal treatment of taxpayers: resorting to mediation in a tax case
can lead to a reduction in tax where simply following the rules would not
(European Commission for the Efficiency of Justice, 2007).

The following conclusion is that mediation in “legally comprehensible
cases” is not what should be done (European Commission for the Efficiency
of Justice, 2007), and therefore such cases should not be recognized as
mediatable. However, a tax dispute cannot be recognized as mediated if: the
offense may result in a criminal penalty; the conflict can be resolved only
through the evidentiary procedure; the purpose of the judicial process is
directed exclusively to the solution of a certain legal problem (Muza, 2011).

Therefore, except for non-mediable tax disputes, tax mediation is
permissible and its conduct is justified if: 1) there are difficulties in reducing
the main points of disagreement between the parties; 2) uncertainty about
the facts, or about which facts are relevant to the dispute; 3) there is a lack
of clarity/understanding of the respective technical positions of the parties;
4) narrowing/clarification of the facts or issues in the dispute is required
(Deloitte LLP, 2019).

Conclusions

Tax mediation is a promising civilized mechanism for out-of-court
peaceful settlement of tax disputes, the introduction of which ensures
the achievement of such a Global Goal of Sustainable Development
as: “Contributing to the building of a peaceful and inclusive society for
sustainable development, providing everyone with access to justice and
creating effective, accountable and inclusive institutions at all levels”, and
also corresponds to the “good government” management model in the
context of the widespread activity of non-governmental organizations and
its features such as consensus, efficiency, and effectiveness, will strengthen
the function of tax administrations to provide better tax service.

A necessary requirement for the recognition of the legality of mediation
in tax disputes is a clear definition in the legislation of the main criteria
and types of disputes subject to mediation, with the aim of avoiding cases
of corruption and discrimination of individual taxpayers, an expanded
interpretation of the norms of tax law, it also requires a clear delineation of
the limits of the implementation of discrete powers of tax authorities and
their officials.

Therefore, in the tax legislation of Ukraine, in particular in Art. 19-1 and
20 of the Tax Code of Ukraine, the functions and powers of tax and customs
authorities as parties to tax mediation should be clearly established, the tax
legislation of Latvia in this area needs similar adjustments.
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The ability of a tax authority to initiate or agree to enter into a tax
mediation procedure to settle a tax dispute, such a dispute must be free of
corruption risks, and limits, and the method of exercising its powers in this
area must be clearly defined and enshrined in legislation, and settlement
agreements and tax treaties concluded according to the results of mediation
should acquire signs of legal force and binding performance for both parties.

The introduction of the institute of tax mediation will relieve
administrative courts of cases that can be resolved by the parties to the
dispute, will save not only them, but also budget funds that are currently
spent on ensuring the activities of the courts, will improve the relationship
between public administration bodies and the private sector, will contribute
to legal education and promotion legal culture of the population, and,
ultimately, will create the basis for stabilizing the legal order in Ukrainian
society.

Tax mediation needs institutionalization, establishment of competence
requirements that a mediator must meet, tools for taxpayers’ access to the
mediator register, and the procedure itself.
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portrait of a contemporary political leader, using the examples
of U.S. Presidents J. Biden and D. Trump. All indications are
that J. Biden is characterized by logic, moderation and a focus
on cooperation with others. D. Trump is driven by emotions
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motivates to cooperate. D. Trump actively used social networks,
especially X, to communicate with the public. He is characterized

by emotion-colored statements that echo and attract public attention. The
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meta-analysis and case studies. By way of conclusion the research revealed
important differences in the personal characteristics and leadership
style of J. Biden and D. Trump. J. Biden is shown as a leader capable of
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Retrato psicolégico de una lider politica
contemporanea

Resumen

El objetivo de la investigacion fue el anélisis del retrato psicolégico de
un lider politico contemporaneo, utilizando los ejemplos de los presidentes
estadounidenses J. Biden y D. Trump. Todo indica que J. Biden se
caracteriza por la légica, la moderaciéon y un enfoque en la cooperacion
con los demés. D. Trump se deja llevar por las emociones y es un lider
impulsivo. J. Biden es pedante con los detalles y motiva a cooperar. D.
Trump utiliz6 activamente las redes sociales, especialmente X, para
comunicarse con el publico. Se caracteriza por declaraciones coloreadas de
emocion que hacen eco y atraen la atencion del publico. En la investigacion
se utilizaron los siguientes métodos: analisis de fuentes biograficas, analisis
de contenido, analisis comparativo de documentos y decisiones politicas,
metaanalisis y estudios de casos. A manera de conclusion la investigacion
revelo diferencias importantes en las caracteristicas personales y el estilo
de liderazgo de J. Biden y D. Trump. J. Biden se muestra como un lider
capaz de lograr consensos, dispuesto a hacer compromisos y a cooperar con
las distintas partes interesadas. Por su parte, D. Trump se caracteriza por
un enfoque mas individualista centrado en fortalecer y legitimar su propia
posicién de poder.

Palabras clave: experiencia de liderazgo internacional; retrato
psicolégico; tipos psicoldgicos; psicologia politica; lider
politico contemporaneo.

Introduction

The relevance of this topic is determined by rapid changes in the political
environment, which have a great impact on society and citizens. The
contemporary world requires new approaches from leaders, their ability
to adapt to complex conditions and effectively influence global challenges.
This article is aimed at improved understanding of features determining the
psychological profile of political leaders, as well as at expanding knowledge
about how psychological characteristics affect success of political leaders in
politics.

A political leader is a personality, who influences events and processes
in the society, is able to exercise power and lead the masses. A leader’s
ability to effectively communicate with citizens, gain support, and motivate
them to change these are key characteristics that determine success of his/
her political activity. In connection with constant development of society
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and change of political context, there is a need for constant rethinking
and analysis of the psychological aspects of political leadership. In this
connection, the set of psychological traits (psychological portrait) inherent
to this or that political leader are of particular interest.

Psychological portraits of political leaders are a subject of active interest
for psychologists, journalists and the public. Analyzing their personality,
character, determination and leadership style can help to better understand
political decisions and actions of these leaders, as well as predict possible
consequences of their actions.

An interesting situation has arisen in American politics in the last
few years: J. Biden and D. Trump, as presidents of the United States of
America, reflect different psychological types and management styles. In
addition, the most likely situation may be the one when either J. Biden or D.
Trump can become the next American president again. . . Analyzing their
psychological portraits can help to better understand how a political leader
affects the country and its citizens.

The problem of the research consists in revealing personal traits,
leadership styles and psychological features of two different US presidents:
J. Biden and D. Trump. They represent two opposing views of politics, or
perhaps just reflect different aspects of political discourse. One of the most
relevant aspects of the research is establishing relationship between the
character and leadership style of these leaders and their political decisions,
particularly in the context of global problems such as crises, conflicts,
pandemics and economic challenges.

The situation at the time of the research is that the political decisions
and actions of American leaders have a great influence on the world
politics, economy and other areas. History has already shown that some
presidents changed the course of history, while others went down in history
as less successful leaders. Therefore, analysis of psychological portraits of
presidents, in particular, those of J. Biden and D. Trump, becomes especially
important in the light of the geopolitical situation being transformed and
the need to forecast events.

Previous research on the psychological aspect of politics has focused
on various aspects of behavior and motivation of political actors. There
are several publications that have analyzed characteristics of individual
presidents or highlighted their mental peculiarities. However, some
important aspects, such as influence of psychological characteristics on
strategic decision-making, remain under researched.

The purpose of this article is to conduct a comparative analysis of
psychological portraits of J. Biden and D. Trump using current data
and publications in order to highlight the role of their personality and
leadership style in political decision-making. The article aims to fill the
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gaps in previous research and increase understanding of how psychological
characteristics of presidents can influence political actions, especially at
important moments for the nation and the world community.

Therefore, this study will open new horizons in understanding
psychological portraits of contemporary political leaders on the example of
J. Biden and D. Trump.

1. Literature review

Psychological aspects of political leaders and their influence on strategic
decision-making have always attracted attention of psychologists, political
analysts and the public. A comparative analysis of psychological portraits of
such presidents as Joe Biden and Donald Trump is particularly important,
as they represent different approaches and styles of governing the country.

Research on the psychology of politics and personality traits of political
leaders gained particular importance in the second half of the 20th century,
when psychology began to significantly influence areas related to politics
and leadership.

J. Michel, D. Wallace, R. Rawlings concluded in their research that
charismatic leaders evoke certain emotions (for example, admiration) in
their followers, and this emotional arousal inspires them to act on behalf of
the leader. However, this relationship only holds when people are motivated
to accept change. Charisma is important when people have actualized
motives for change, but it may be less important when people are motivated
by stability (Michel et al., 2013).

M. Baba and M. Siddiqui believe that emotions have a significant impact
on leadership and quality of decision-making. Leaders with developed
emotional intelligence contribute to the consistent success of organization/
structure in any sphere of life (Baba and Siddiqi, 2018). A. Griebie and
A. Immelman emphasize that such individuals as J. Biden, feel the need
to seek approval; they seek to be loved and regarded as friends or allies
(Griebie and Immelman, 2021). K. Roose (2020) analyzes to what extent
J. Biden’s loss of influence in the global network will affect the upcoming
presidential elections in the USA in 2024. J. Rubin notes that J. Biden is
guided by the principle of sympathy in choosing his allies (Rubin, 2020). K.
Tumulty Tumulty views J. Biden as a tactile politician: considering cases
of manifestation of this feature of a politician, and how it affects public
opinion about a politician (Tumulty, 2019).

A. Immelman, and A. Griebie established that the main personal
characteristics of D. Trump are ambition/attempt to gain benefits (which
almost amounts to exploitation), dominance/control (which almost
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amounts to aggression) and evasiveness/communicativeness (which almost
amounts to impulsiveness). These traits interact with the secondary traits of
fearlessness/intransigence and form a special pattern of D.Trump’s behavior
(Immelman and Griebie, 2020). The magazine “Psychology Today” claims
that D. Trump has radically changed the standard ideas about leadership
and politics. At the same time, he has generated great psychological interest
- from his character traits to the emotions he evokes in the public, up to
the moment when mental health becomes a matter of national security. In
his work, T. Lewis describes the unhealthy attractiveness of D. Trump and
ways to secure people against this influence (Lewis, 2021).

In his article Y. Hughes analyzes in his how D. Trump’s aspiration for
personal satisfaction leads to catastrophic consequences (Hughes, 2020).
Caballo concludes that D. Trump has a narcissistic disorder of personality
(Caballo, 2017).

D. McAdams characterizes D. Trump, as a person who exists in the
present moment, lacks an internal history that would connect his life
according to time. Therefore, According to D. McAdams, Trump is an
episodic person (McAdams, 2020). L. Leonard, G. Mass are confident that
D. Trump has always avoided apologizing, never admitting mistakes, and
he never cares about his part in creating the ongoing difficulties (Glass and
Mass, 2023). J. Greenfield notes that there is no sign of equality between
J. Biden’s words and the constant flow of lies and open lies of D. Trump
(Greenfield, 2020).

In general, research on the psychology of politics has laid the foundations
for further understanding of the role of psychological characteristics of
political leaders in the process of decision-making and formation of politics.
However, the issue of comparative analysis of psychological portraits of
such two different American presidents as J. Biden and D. Trump remains
insufficiently described in the literature. This creates a need for further
research aimed at analyzing psychological characteristics and leadership
styles of these leaders.

2. Materials and methods

To carry out a comparative analysis of psychological portraits of J. Biden
and D. Trump, a combination of research methods was used, and these
methods made it possible to collect and analyze information from various
sources. The main goal was to understand the psychological characteristics
of each of the presidents, their leadership style and influence on strategic
decision-making.
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Analysis of biographical sources. In order to obtain comprehensive
information about J. Biden and D. Trump, biographies, autobiographies,
memoirs and other sources related to their life, political career and
interaction with the environment were used. This method made it possible
to form a psychological portrait of each of the presidents based on their
actions and decisions in various life situations.

Content analysis. For performing a systematic review of public speeches,
statements, interviews and tweets of J. Biden and D. Trump, content analysis
was applied. The analysis was carried out taking into account peculiarities
of speech, emotional coloring and public statements of the presidents. This
method made it possible to find out peculiarities of communication and
communication style of each of the presidents.

Comparative analysis of documents and political decisions. By means
of analyzing official documents and political decisions of the presidents
peculiarities of their approach to leadership of the country and decisions
in important areas were revealed. This method made it possible to compare
approaches of J. Biden and D. Trump to solving the same problems, etc.

3. Results and discussion

Analysis of biographical sources confirmed different personal traits and
life circumstances of J. Biden and D. Trump, which influenced formation
of their psychological portraits. J. Biden is characterized as an experienced
and balanced politician with a penchant for interpersonal relationships
and the ability to think strategically. D. Trump is noted for his distinct
extroversion, tendency to refute traditional approaches and demonstrate
leadership qualities. His leadership style is characterized by emotionality
and accelerated decision-making.

Collection and analysis of biographical data showed that J. Biden has
significant experience in politics and in various public positions. He worked
in the field of legislation and served as a US senator and vice president.
His life path influenced formation of his leadership qualities and leadership
style. D. Trump, as an entrepreneur and TV host, had less experience in
politics before becoming the president. He is noted as a leader who is
able to demonstrate emotionally colored reactions and react to situations
impulsively.

Content analysis demonstrated that in his public speeches J. Biden
uses restrained language aimed at cooperation and unification of citizens.
He is focused on problems of the country and does not seek personal
achievements. D. Trump actively uses social media to communicate with
the public and often expresses his thoughts emotionally and makes public
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statements that attract the attention of the mass media. Application of
content analysis to public speeches, statements, interviews and tweets of
J. Biden and D. Trump made it possible to consider peculiarities of their
communication style.

The Content analysis was performed by systematically categorizing
and quantitatively measuring contents of public speeches, statements,
interviews and tweets of J. Biden and D. Trump. The following categories
and units of analysis were used to present results of the content analysis:
public speeches during the presidency, statements in public speeches,
tweets published on official accounts of presidents, distribution of emotional
expressions in public speeches, questions and topics that were raised most
often in speeches.

Table 1: Content analysis of psychological portraits of J. Biden and D. Trump

Characteristics J.Biden | D. Trump
Number of public speeches 350 400
Total number of statements made in public speeches 1200 1800
Number of tweets 1200 2800

Distribution of emotional expressions in public speeches

Positive 35% 20 %
Neutral 50% 30%
Negative 15 % 50 %
Questions and topics that were most often discussed in speeches

Economics 25% 30 %
Foreign affairs 20% 15 %
Social policy 15 % 10 %
Climatic changes 10% 5%
Immigration 10% 20 %
Other 20% 20 %

Source: Prepared by the authors.

Number of public speeches: D. Trump made more public appearances
(400) than Joseph Biden (350) during their respective presidencies. Total
number of statements made in public speeches: D. Trump also had more
statements in public speeches (1,800) compared to J. Biden (1,200). D.
Trump posted more tweets (2,800) on his official presidential account than
J. Biden (1,200). Distribution of emotional expressions in public speeches.
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J. Biden and D. Trump have a different distribution in their emotional
statements. J. Biden is more neutral (50%), expresses a positive character in
35% of cases and negative one in 15% of cases. D. Trump expresses positive
emotions in 20% of cases, neutral ones in 30% of cases, and negative ones
-1in 50% of cases.

Questions and topics of speeches. The main topics and questions in their
speeches were similar, but with different emphasis. In J. Biden’s speeches,
the most attention was paid to the economy (25%), foreign affairs (20%)
and social policy (15%). D. Trump also paid a lot of attention to the economy
(30%) and had an emphasis on immigration (20%).

Results of the content analysis showed that J. Biden uses restrained
language in his speeches; he pays attention to details, and also often uses
incentives for cooperation and unity of the nation. He tries to focus on
solving problems of the country and take into account opinions of the public.
In turn, D. Trump actively uses social networks to communicate with the
public. His speeches are distinguished by a distinct emotional color and a
large number of subjective assessments.

So, D. Trump appeared to be more active in his speeches and
communication in general. He took part in public speeches more often,
published more public statements, used social networks much more
actively. When comparing emotional tone of speeches made by the
presidents, it can be argued that J. Biden mainly maintained a neutral
and positive tone. In turn, D. Trump expressed his negative emotions
more often, with fewer positive and neutral expressions. This indicates a
difference in communication styles and perception of problems. The both
presidents paid the most attention to the economy, but J. Biden emphasized
two more topics: foreign affairs and social policy. In turn, D. Trump paid
more attention to immigration issues. This indicates the important areas
and priorities that each of them chose.

After conducting a comparative analysis of the psychological portraits
of J. Biden and D. Trump on the basis of various research methods, it is
possible to develop a list of important generalizations.

Different psychological types and leadership styles.

As a result of the research, it was found that J. Biden and D. Trump
represent different psychological types that influence their political
decisions and leadership style. J. Biden is more logical, reserved and able
to cooperate with others. He is able to adhere to a diplomatic approach and
seek consensus with international partners. D. Trump is characterized by
an emotionally colored reaction to events and a tendency to make impulsive
decisions. His leadership style is characterized by a nationalist approach
and it is focused on the own interests of the USA.
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Communication strategies.

Results of the content analysis showed that J. Biden and D. Trump
use different communication strategies. In his speeches J. Biden showed
the ability to pay attention to details, use statements with incentives
for cooperation and unity of the nation. His communication style has
distinguished him as a leader who strives for unity of the nation and for
solving the nation’s problems in cooperation with the citizens. D. Trump
actively used social media, particularly Twitter, to communicate with the
public. He gave priority to emotionally colored statements that caused a
certain reaction and attracted attention of the public.

Political decisions.

Comparison of documents and political decisions of J. Biden and D.
Trump made it possible to find out that their approaches to leading the
country and solving problems are different. J. Biden prioritized social justice
and emphasized maintaining cooperation with international partners.
He improved the programs of social protection, in particular health care
and struggle against climate changes. D. Trump sought to revise certain
laws and change approaches to economic issues, particularly in the sphere
of trade and migration. His administration directed policies to protect
national interests and restore the US economy.

Previous research confirms that different presidents have different
leadership styles and psychological characteristics that influence their
policy decisions. Findings of our research are consistent with these results
and extend our understanding of psychological characteristics of presidents.

J. Biden and D. Trump represent two very different psychological
portraits of political leaders. Their leadership styles, characters and
personality traits differ, and this is reflected in their political actions and
interactions with the public.

Results of the research are consistent in content with the study of D.
McAdams, who claimsthat D. Trump has outstanding features in two aspects:
his incredible extroversion and ability to create a pleasant impression. D.
Trump can be called one of the most extroverted personalities who have
ever inhabited our planet. His energy and resourcefulness are expressed
in his speech, body movements, physical expressions such as his famous
smile, and other non-verbal expressions. This enthusiasm affects others and
causes positive emotions; Trump’s energy affects the crowd of spectators
who become his supporters during the election campaign regardless of the
specific content of his statements. D. Trump exhibits authoritarian traits
and has a clear narcissistic personality disorder (McAdams, 2020).
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Results of this research and the scientific discourse of A. Griebie and
A. Immelman are also in many aspects analogous. Thus, the authors claim
that D. Trump’s leadership style during his tenure as the President was
bold, competitive and full of confidence (i.e., ambitious); rigid and directive
(i.e. dominant); impulsive and not very disciplined (i.e., sociable); as well as
one that challenges and subverts tradition, with a tendency to obscure the
truth and circumvent the law (i.e. fearless). D.Trump spent a lot of effort
on being more popular than others; he had confidence in his social skills,
was prone to impulsiveness and had little respect for discipline and routine
tasks (Griebie and Immelman, 2020).

Results of this research and the scientific investigations carried out by
A. Griebie and A. Grybi and A. Immelman regarding J. Biden’s personality
look similar in content. In order to achieve his motivational goal, J. Biden
often uses compliments, praises or flatters others, creates an image of
benevolence. When there are disagreements, he tries to smooth the waters;
sometimes he does this at the expense of concessions as for violations.

Leaders with a personality profile similar to that of J. Biden’s will
demonstrate an interpersonal leadership style characterized by flexibility,
compromise, and an emphasis on teamwork; they tend to avoid conflict
and risk. J. Biden is a leader who respects the social environment, is open
to information, and is motivated first of all by a relationship orientation
— this encourages a collegial, adaptive leadership style with an emphasis
on resolving differences and building consensus (Griebie and Immelman,
2021).

In conclusion, the research results reveal unique aspects of personality
and leadership style typical for J. Biden and D. Trump. Their psychological
portraits make it possible to better understand them as presidents and as
well impact of their actions on the country and the world. This research is
just one step in understanding political leaders and impact of their decisions
on society, and it has implications for further research in this area.

Conclusion

Therefore, the research revealed various personal traits and leadership
styles of J. Biden and D. Trump. J. Biden shows himself as a consensus
leader, capable of compromises and cooperation with various parties.
His communication style is distinguished by direct and intelligent
pronouncements during public statements, which promotes stability
and predictability. D. Trump is characterized by a more individualistic
approach, where he is focused on strengthening his personal position. He
uses a more active and emotional style of communication, which causes a
certain unpredictability and dissonance in perception by the public.
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In addition, the research confirmed influence caused by psychological
characteristics of the presidents on their decisions and actions. For
example, J. Biden demonstrates a higher level of emotional intelligence,
which contributes to the ability to understand other points of view
and find compromise solutions. In turn, D. Trump as the President was
distinguished by a higher level of self-assertion and energy, which made
him more decisive in achieving his goals, but at the same time often led to
tension in relations with other states.

This research emphasizes importance of understanding psychological
aspects of political leaders for a better understanding of their actions and
impact on society. Based on the results, recommendations for political
actors can be formulated, as well as public awareness about personality and
leadership style of presidents can be increased. In addition, the research
points to the need for further research to increase understanding of the
psychological mechanisms which determine actions and decisions of
political leaders. This will help to improve quality of leadership and political
decision-making in the international and national stage.
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well as the «Strategic plan for overcoming the economic crisis in Ukraine
for 2023-2025».

Keywords: martial law; conditions for innovations; innovative policy;
innovative development; legislative regulation.

Implementaciéon de innovaciones en Ucrania durante
el estado marcial: Regulacion legislativa

Resumen

Este articulo cientifico estd dedicado a la identificacion de problemas
actuales de regulacion legislativa de areas prioritarias de actividad
innovadora en Ucrania y al desarrollo de propuestas para su solucion.
Se enfatiz6 la necesidad de un rapido desarrollo del programa estatal
de objetivos para pronosticar el desarrollo cientifico, tecnolégico e
innovador de Ucrania para 2023-2032, lo que contribuira a la formaciéon
de oportunidades financieras para el desarrollo del sistema nacional de
innovacién. Se dan argumentos de que aumentar el nivel de desarrollo
innovador de Ucrania en el periodo de guerra y posguerra contribuira a:
la simplificacion de los procedimientos de revision y acuerdo; alinear el
contenido de los actos legislativos que regulan la determinaciéon de areas
prioritarias de actividad innovadora; desarrollo operativo del programa
estatal de objetivos, que determinaria las direcciones mas prometedoras
para el desarrollo de actividades cientificas, tecnologicas e innovadoras.
Los resultados obtenidos permiten concluir sobre la conveniencia de
desplegar una estrategia nacional tinica para el desarrollo de la actividad
innovadora, que permita definir claramente sus objetivos, prioridades,
recursos, mecanismos de implementacion y control, etc., asi como el «Plan
estratégico para superar la crisis econémica en Ucrania para 2023-2025».

Palabras clave: ley marcial; condiciones para las innovaciones;
politica innovadora; desarrollo innovador; regulaciéon
legislativa.

Introduction

The growth of the economic role of innovations, acceleration of pace,
directions and changes in the mechanisms of development of innovative
processes became one of the key factors that led to radical structural changes
in the economies of the countries of the world. Investments in education
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and science increased, technological and organizational innovations
spread, and new types of activities appeared. The changes that took place in
the economic development of the leading countries proved their transition
to an innovative model of development.

Innovative improvement of production, the ability to offer the consumer
goods and services of a new, previously unknown type, have become the
general law of modern competition. At the same time, the available
theoretical approaches and methods and tools for implementing the
innovation process were not always adequate to the growing needs and
expected results of innovative development (Honcharenko, 2015).

Today, the development strategies of any enterprises should include
not only ensuring a sufficient level of solvency, liquidity and profitability,
but also ensuring a high level of scientific and technical developments
and innovations, which will significantly increase the level of functioning
of the business entity. One of the tools that will contribute to the effective
implementation of the chosen strategies is investments, which will make
it possible to carry out activities in a coordinated and phased manner and
guarantee an appropriate level of financial and economic security.

Based on world experience, external and internal investment support
forms a large part of aggregate investments in the innovative development
of national economies to stimulate economic growth and ensure the
sustainability of enterprises. Accordingly, investment support is a
stimulator of innovative processes in Ukraine, which allows the country to
develop faster and stabilize all industries and sectors of the economy.

The results of many studies of the state of regulatory and legal regulation
of innovative activity in Ukraine confirm the presence of problems due to
the lack of consolidation at the legislative level of the system of innovation
law itself, the imperfect coordination of the efforts of state bodies involved
in this process, the ineffectiveness of the system of monitoring compliance
and the implementation of prescriptions contained in numerous normative
legal acts, as well as inconsistency in the disclosure of the basic concepts
contained in them.

Thus, during the years of independence in Ukraine, in addition to special
laws, state authorities in one form or another adopted (approved) about two
hundred programs, concepts, strategies, the majority of which are aimed at
adapting national legislation to European integration processes and laying
guidelines for the innovative development of industry and the sphere
services, as well as the creation of prerequisites for the implementation into
national legislation of law enforcement evidenced by practice in advanced
world democracies.

Today Ukraine is going through difficult times due to the full-scale
invasion of the Russian Federation on the territory of a sovereign state.
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From the point of view of the chosen topic, this situation is new and requires
a transition to a new innovative model for the functioning of the economy in
the war and post-war periods.

The introduction of martial state involves the functioning of the economy
mainly in the direction of meeting the needs of the armed forces of Ukraine,
which does not diminish the role of investment resources in the economic
system, since in the post-war period it will be important to rebuild critical
infrastructure enterprises, restore the work of the socio-economic sphere
with the introduction of the latest technologies. Accordingly, the chosen
research topic is extremely relevant and is characterized by the absence of
previous research in the chosen direction.

1. Methodology of the study

The theoretical and methodological basis of the research is its
methodology, as a teaching about the system of methods, principles,
special means and methods of studying general regularities, emergence,
functioning and legal support of the development of innovations, as well
as an institutional-evolutionary approach to the study of the problems of
legal support of the development of innovations, a systematic approach to
the substantiation of strategic prospects for the innovative development of
the national economy. A three-level structure of research methods of legal
support for the introduction of innovations in Ukraine under martial state
is applied — philosophical, general scientific and special scientific.

Methodological approaches that determined the general research
paradigm are as follows. A synergistic approach was used during the study
of the evolution of the formation of state policy in the field of innovative
activity.

The comprehensive approach involves the analysis of the subject of
research within the framework of a combination of different scientific
schools, concepts and methods and is implemented through the vision of
the object from the most diverse positions, by combining the knowledge
of different methods. The use of the humanistic method contributed to the
formation of proposals for the implementation of measures of innovative
activity in the conditions of special legal regimes.

2. Analysis of recent research
General and specific issues of legal policy in the field of innovation were

considered in the works of many scientists (Georgievskyy, 2021; Haustova
and Reshetnyak, 2019; Honcharenko, 2015; Levchuk, 2023; Malets, 2020;
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Shumilo, 2008; Yakovlev, 2018). Despite the significant contribution of
the mentioned scientists to the development of legal regulation problems,
in the conditions of martial state imposed on the territory of Ukraine and
the adaptation of national legislation to the requirements of the European
Union, a number of issues of the mentioned topic remain debatable.
However, many issues regarding the normative and legal regulation of
innovative activity remain debatable.

In addition, despite the fact that a significant number of regulatory and
legal acts have been approved over many years of the history of innovative
activity, one of the most important problems for Ukrainian innovations in
the conditions of martial state remains the lack of effective legal regulation.
This state of affairs does not meet the requirements of the transition of
the Ukrainian economy to an innovation-oriented model and restrains the
development of innovative activities.

The purpose of this research is the analysis of the current legislation of
Ukraine in the field of innovative activity, a critical analysis of the definition
of individual categories in normative legal acts, the determination of the
effectiveness of the current legislation for the needs of the modern economy,
and the identification of problems in practical application.

3. Results and discussion

Clarifying the priority ways of improving the legal support for the
introduction of innovations during martial state in Ukraine requires the
definition of a categorical research apparatus, in particular, such terms as
«innovations», «innovative activity» and «martial state».

In accordance with the Law of Ukraine «On Innovative Activity»,
innovations are newly created (applied) and (or) improved competitive
technologies, products or services, as well as organizational and technical
solutions of production, administration, commerce or other that significantly
improve the structure and quality of production and (or) social sphere (On
Innovative Activity. Law Of Ukraine, 2002).

At the same time, international standards consider innovation as the
introduction of a new or significantly improved product (good or service),
or process, a new marketing method or a new organizational method in
business practice, workplace organization or external relations (Innovation
Economics: The Economic Doctrine for the 21st Century).

The Law of Ukraine «On Innovative Activities» defines innovations
as «newly created (applied) and (or) improved competitive technologies,
products or services, as well as organizational and technical solutions of a
production, administrative, commercial or other nature that significantly
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improve the structure and quality of production and (or) social sphere».
«Innovative activity» means activity aimed at the use and commercialization
of the results of scientific research and development and leads to the
release of new competitive goods and services to the market (On Innovative
Activity. Law Of Ukraine, 2002).

There is no doubt about the importance of a precise legal definition
of innovative activity, since whether a specific activity is recognized as
innovative depends on the application of a special regime of legal regulation
and the possibility of entities receiving state support.

In connection with the sufficiently widespread point of view about
the need for a broad understanding of the meaning of the concept of
«innovation», as a priority measure, there is a need to overcome the existing
legal uncertainty and first in the new concept, and then in the relevant laws
to clearly prescribe the scope of application of this term.

The given analysis gives reasons to propose two ways. The first — a
classic term — applies in the field of economics. The second is broad, as an
innovation in any sphere of social and political life, not only in the economy.

Effective innovative activity is one of the priority directions of the state’s
development, it is a component of socio-economic and legal policy and is
aimed at stimulating intellectual activity, creating prerequisites for the
effective development of the state’s innovative system. Law is a tool for
regulating social, in particular, economic relations. The effectiveness of
law in regulating economic relations also depends on how fully it reflects
the economic needs of society. This, in turn, makes it possible to form an
effective legal policy in the specified area.

State innovation policy mostly consists of various plans, strategies and
programs. This provision is explained by the fact that the legal regulation
of innovative activity is based on the modeling of future social relations,
rather than cementing already formed relations. The specified feature of
this type of legal relationship determines a closer connection between legal
regulation and legal policy in the field of intellectual activity and innovation
(Malets, 2020).

Legal policy in the field of innovation is proposed to be understood
as scientifically based, consistent, systematic and coordinated work of
state structures and institutions of civil society, aimed at forming legal
prerequisites for effective innovative activity through the adoption of
relevant normative legal acts, building an effective law enforcement
mechanism in the field of protection and protection intellectual property,
training of qualified personnel for work in the innovation field.

The modern legal framework (laws, presidential decrees, by-laws in
the form of Government resolutions, orders of central executive bodies,
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etc.) regarding scientific, technical and innovative activities includes an
extremely large number of documents.

Among them, the following groups can be distinguished: documents of
a program nature (strategies, concepts, programs) of the national, branch
and regional levels; laws of Ukraine, which provide for the competence
of local bodies of executive power and local self-government in the field
of innovative activity; by-laws of the Cabinet of Ministers of Ukraine,
ministries and agencies, which regulate specific issues of implementation
of regional innovation projects, creation of local innovation infrastructure,
reporting, etc.; decisions and orders of local bodies of executive power and
local self-government in the field of innovative activity (Shumilo, 2008).

The innovative process in the doctrine is defined as the process of
successive transformation of ideas into products, which passes the stage
of fundamental, applied research, design development, marketing,
production, sales, and commercialization. It is a set of scientific and
technical, technological and organizational changes, innovations, and its
main feature is the mandatory completion of innovations, that is, obtaining
a result suitable for practical implementation (Honcharenko, 2015).

The development of the national innovation system, i.e., «a set of
legislative, structural and functional components (institutions) that are
involved in the process of creating and applying scientific knowledge and
technologies and determine the legal, economic, organizational and social
conditions for ensuring the innovation process» (Decree Of The Cabinet
Of Ministers Of Ukraine No. 680-r, 2009), is an indisputable priority of
the state policy of modern countries in the conditions of development of
innovative economies and global technological competition.

It is this criterion that is key in the formation of global competitiveness
ratings (Resolution Of The Cabinet Of Ministers Of Ukraine No. 526-r,
2019), therefore, the legislative regulation of innovative activity planning
must be modern, perfect and mobile, corresponding to the dynamic
nature of innovations. We see the existence of a direct dependence of the
shortcomings of innovative development of Ukraine on the level of efficiency
of state administration.

At the same time, modern scientists have repeatedly emphasized the
need to improve the national legislation regulating the implementation of
innovative activities. In particular, A. Yakovlev, analyzing ways to improve
the state of innovative activity in Ukraine, singles out the existence of a
number of problems in the legislative sphere, such as: lack of tax incentives
for innovation and investment activity, a system of preferential lending for
developers and distributors of innovations, insufficient state insurance and
guarantees for investors (Yakovlev, 2018).
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Sharing the position of the researcher, we note that the given list of
problems determines to a greater extent the prospect of introducing the
given directions at the legislative level. At the same time, it is no less urgent
to carry out a systematic analysis of the current Ukrainian legislation in
order to identify existing gaps and conflicts in the legal regulation of the
development of the national innovation system.

In our opinion, it is necessary to clearly define the state priorities of
innovative activity in Ukraine and to develop a comprehensive set of
measures for their promotion in order to build an innovative economy.
This emphasis is not accidental, because the determination of the legal,
economic and organizational foundations of the formation of a coherent
system of priority areas of innovative activity was laid down by the legislator
in the definition of the purpose of the Law of Ukraine «On priority areas of
innovative activity in Ukraine» (On Priority Areas Of Innovative Activity In
Ukraine, 2011).

The specified normative legal act is of particular importance for the
activation of innovative activity and the development of the national
innovation system, as it provides for measures to be implemented by the
state in priority areas of innovative activity, including mechanisms for direct
budget financing, loans from the state budget, subventions, reimbursement
of interest rates for loans, etc.

Martial state is a special legal regime introduced in the country or in
some of its localities in case of armed aggression or threat of attack, danger
to state independence, its territorial integrity. Martial state provides for the
provision of the relevant state authorities, military command and local self-
government bodies with the powers necessary to avert a threat and ensure
national security, as well as a temporary, threat-induced, restriction of the
constitutional rights and freedoms of a person and a citizen, and the rights
and legitimate interests of legal entities, with the indication the validity
period of these restrictions (Levchuk, 2023).

On February 5, 2023, Law of Ukraine No. 2859-IX entered into force,
amending the laws of Ukraine «On priority areas of development of science
and technology» and «On priority areas of innovative activity in Ukraine»
regarding the extension of the priority areas approved by these laws for
2023.

Implementation of the act will make it possible to continue financing in
2023 scientific research and scientific and technical developments started in
previous years, as well as make it possible to conduct competitive selections
of new research and scientific and technical developments in accordance
with the approved priority areas of development of science and technology
and innovative activities in Ukraine (On Priority Areas Of Development Of
Science And Technology, 2023).
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Art. 4 of the Law of Ukraine defines the following strategic priority areas
of innovative activity in Ukraine for 2011-2023: development of new energy
transportation technologies, implementation of energy-efficient, resource-
saving technologies, development of alternative energy sources; mastering
new technologies of high-tech development of the transport system, rocket
and space industry, aircraft and shipbuilding, weapons and military
equipment; development of newtechnologies for the production of materials,
their processing and joining, creation of the industry of nanomaterials and
nanotechnologies; technological renewal and development of the agro-
industrial complex; introduction of new technologies and equipment for
high-quality medical care, treatment, pharmaceuticals; wide application
of cleaner production and environmental protection technologies;
development of modern information, communication technologies,
robotics (On Priority Areas Of Innovative Activity In Ukraine, 2011).

At the legislative level, two types of priority directions of innovative
activity in Ukraine, which have a dialectical connection, have been
introduced. According to Art. 2 of the Law, the priority areas of innovative
activity in Ukraine are divided into strategic, i.e., those determined for a
period of up to 10 years, and medium-term, i.e., those determined for a
period of up to 5 years (On Priority Areas Of Innovative Activity In Ukraine,
2011).

As we can see, the current mechanism of legislative regulation of the
formation and determination of priority areas of innovative activity
provides for consistent actions of authorized public authorities. It is, in
particular, about the development of proposals with the involvement of the
scientific community, their approval in the form of draft normative acts and
the approval of these acts by public authorities within the limits of their
competence within the prescribed time limits.

As stated in Part 2 of Art. 3 of Law No. 3715-VI, the preparation of
proposals regarding strategic priority areas and their predictive and
analytical justification should be carried out with the involvement of the
National Academy of Sciences of Ukraine, national branch academies of
sciences of Ukraine, higher educational institutions and scientific research
institutes within the framework of state target programs of scientific and
technical forecasting and innovative development of Ukraine in accordance
with the laws of Ukraine «On priority areas of development of science and
technology» (On The Priority Directions Of Innovation Activity In Ukraine,
2011) and «On state targeted programs» (On State Target Programs, 2004).

Alsoin Art. 4 of the Law of Ukraine «On Priority Areas of Development of
Science and Technology» states that such a state target program is developed
and implemented by the Government on the basis of the recommendations
of the National Council of Ukraine on Science and Technology Development
with the involvement of the National Academy of Sciences of Ukraine,
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national branch academies of sciences, central executive bodies authorities
in accordance with the Law of Ukraine «On State Targeted Programs» (On
Priority Directions Of Science And Technology Development In Ukraine,
2001).

Therefore, the analysis of the above-mentioned normative legal actsleads
to the conclusion that the Government must submit to the Parliament for
each of the strategic priority areas of innovative activity: the justification of
the need to adopt the priority area, the expected results and their impact on
the economy of Ukraine; assessment of the scientific and technical potential
and scientific schools that will be involved in the implementation of the
priority direction, assessment of existing objects of intellectual property
law and scientific results that will be the basis for the implementation of
the priority direction; proposals for priority thematic directions of scientific
research and scientific and technical developments, identification of
specialists and basic scientific institutions that should provide scientific and
technical support of the priority direction; the concept of implementation
of the priority direction and the assessment of financial, material and
technical resources that must be involved for its implementation (On The
Priority Directions Of Innovation Activity In Ukraine, 2011).

We believe that, on the one hand, this order of development of priority
areas of innovative activity contributes to the systematic processing of
relevant proposals, and on the other hand, the mechanism of legislative
determination of these areas, which involves multi-stage preparation
and levels of coordination, is extremely complex and bureaucratically
overloaded, which causes the appearance of other problems of legislative
regulation of the specified area. In particular, he caused a violation of the
procedure and deadlines for the formation of priority areas of innovative
activity for the period after 2021.

A separate problem of legislative regulation of priority areas of
innovative activity is the current lack of a state target program in Ukraine
that would determine the most promising directions, options and measures
for the development of scientific, technological and innovative activities in
Ukraine. This, in turn, makes it impossible to obtain budget funding for
the development of relevant priority areas due to the application of the
program method.

Therefore, we consider it necessary for the Ministry of Education
and Science to quickly develop and approve the State target program for
forecasting the scientific, technological and innovative development of
Ukraine for 2023-2032, which will contribute to the formation of financial
opportunities for the development of the national innovation system.

Another problem of the legislative regulation of priority areas of
innovative activity is the internal inconsistency of regulatory acts, in
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particular, the inconsistency of the content of the Procedure for the
formation, examination and discussion of priority areas of innovative
activity (Resolution of the Cabinet of Ministers of Ukraine, No. 1094, 2003)
with the provisions of the Law of Ukraine «On Priority Areas of Innovative
Activity in Ukraine» (On The Priority Directions Of Innovation Activity In
Ukraine, 2011).

The specified Procedure was adopted to implement the previous Law of
Ukraine «On Priority Areas of Innovative Activity in Ukraine» No. 433-IV
dated January 16, 2003, which became invalid due to the adoption of the
current Law dated September 8, 2011. However, the updated Procedure in
accordance with the requirements of Part 3 of Art. 3 of the Law was never
approved.

In the project «Strategies for the development of high-tech industries
until 2025» of the Cabinet of Ministers of Ukraine from 2016, the purpose
of which is the formation of a new model of economic development —
an innovative economy, increasing technological efficiency, increasing
competitiveness and increasing the efficiency of existing production, it is
noted as one of the main components «the need systematic combination
of science and production» and «operational implementation, use and
commercialization of the results of scientific activity» (On the approval of
the strategy for the development of high-tech industries until 2025 and the
approval of the plan of measures for its implementation. Draft order of the
Cabinet of Ministers of Ukraine, 2016).

Thus, taking into account the fact that the development of innovative
activity in the world is considered as the most important and irreplaceable
resource in ensuring the sustainable development of modern society,
ensuring the competitiveness and economic security of countries, innovative
activity in Ukraine should also ensure the production of a high-quality
scientific product aimed at solving development problems countries taking
into account the challenges of global problems of humanity. We share the
point of view of some scientists that innovative activity should be focused
on the practical use of its results in various spheres of life in modern society,
taking into account the demands of business, ensuring high-quality training
of personnel with appropriate qualifications (Haustova and Reshetnyak,
2019).

Approved on 10.07.2019, the «Strategy for the development of the
sphere of innovative activity for the period until 2030» is fundamental
and multifaceted, and its attachment to budget funding casts doubt on the
realism of most of its provisions. That is why the «Concept of Improving
the System of Innovative Law», which is small in scope and subject of legal
regulation, which should fulfill the role of a perspective plan in the process
of systematizing the current legislation, inspires more confidence.
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The introduction of martial state in Ukraine proved the need to receive
services remotely, which is associated with convenience and comfort, safety
and security of the lives of both customers and employees of companies
and institutions. The use of such innovative technologies as blockchain,
crowdfunding, sharing, artificial intelligence, cloud technologies, etc., is the
key to effective implementation and successful functioning of the remote
customer service system. They provide an opportunity to bring the quality
of service provision to a new level and simplify interaction with consumers
(Romanovska and Skladanyuk, 2022).

At the same time, the absence of a definition of freelancing in national
legislation, which is often equated with remote work, causes numerous
disputes in the understanding and legal regulation of related relations. Yes,
in accordance with the changes made to the Code of Labor Laws by the
Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine
Regarding the Improvement of Legal Regulation of Remote, Homework and
Work Using Flexible Working Hours», Remote and Homework the work is
performed by an employee outside the workplace or production premises.

At the same time, a remote worker independently chooses a workplace,
creates safe and harmless working conditions and uses information and
communication technologies, while a home worker performs work at his
place of residence or in another fixed premises and uses technical means to
produce products or provide services, while the employer is responsible for
proper and safe working conditions (On Amendments To Certain Legislative
Acts Of Ukraine On Improving The Legal Regulation Of Remote, Home-
Based Work And Work Using Flexible Working Hours, 2021).

A typical example of conceptual uncertainty in Ukraine in the innovation
sphere and related issues is the Law of Ukraine «On Stimulating the
Development of the Digital Economy in Ukraine» (On Stimulating The
Development Of The Digital Economy In Ukraine, 2021), the concept of
which is to stimulate the development of the digital economy in Ukraine
by creating favorable conditions for the development of innovative
and technological business, attracting investments, building digital
infrastructure and attracting talented employees.

In fact, the specified normative legal document is a rather meaningful
attempt to create a certain virtual free economic zone with simplified rules
for conducting business in the field of information technologies, but there
is no question at all about the digitalization of certain areas of the national
economy.

Also, the project of the Law of Ukraine «On support and development
of innovative activity» proposed by the Ministry of Education and Science
of Ukraine dated 13.10.2021 proposed: to improve legislative regulation
in the field of innovative activity; to update the institutional structure
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of management in the field of innovative activity; remove bureaucratic
restrictions during the state registration of innovative projects; determine
the goal and objectives of the state policy in the field of innovative activity;
create favorable conditions for the implementation of innovative activities;
to update the list of forms of state support for innovative activity and the
conditions for its provision; identify providers of state support; stimulate
an increase in the volume of implemented innovative products, the number
of introduced new technological processes and new types of products;
promote the development of the state’s innovative potential and increase
the competitiveness of the economy, ensure the implementation of modern
innovative environmentally friendly, safe, energy- and resource-saving
technologies, the production and sale of innovative products (Public
discussion: draft law on the support and development of innovative
activities, 2021).

Analysis of the content of the draft Law of Ukraine «On Support and
Development of Innovative Activities» indicates that it has shortcomings
and needs to be revised and improved. In particular, in our opinion, its
provisions should contain specific economic and legal measures of state
stimulation of innovative activity, such as the provision of state support to
subjects of innovative activity (for a period of at least five years) that will
implement innovative projects in the form of tax exemption on the profit of
enterprises and value added tax.

In general, we consider it indisputable that in the sphere of state
interests, the adoption of the corresponding updated regulatory legal act
will allow organizing a systematic approach to the formation of policy in
the field of innovation activity and ensure the development and effective
interaction of the elements of the national innovation ecosystem, which can
become a driver of accelerated economic growth.

Conclusions

The study of current problems of legislative regulation of priority
areas of innovative activity in Ukraine proved the presence of a number
of problems related to both the content of legislative norms and their
proper implementation: insufficient terminological clarity in revealing the
meaning of the concept of «innovation»; overburdening the system of legal
regulation with normative acts of a doctrinal nature and local normative
acts; their inconsistency with individual provisions of special laws as well
as individual prescriptions among themselves; the absence of a state target
program that would determine the most promising directions, options and
measures for the development of scientific, technological and innovative
activities in Ukraine.
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The mechanism of legislative determination of strategic directions of
innovative activity in Ukraine, which involves multi-stage preparation
and degrees of coordination, is extremely complex and overloaded, which
causes the appearance of other problems of legislative regulation of the
studied area. It is necessary for the Ministry of Education and Science to
quickly develop and approve the State target program for forecasting the
scientific, technological and innovative development of Ukraine for 2023-
2032, which will contribute to the formation of financial opportunities for
the development of the national innovation system.

The risks of defining inappropriate strategic priority areas of innovative
activity that have lost their relevance in the world. Ignoring the above
risks, lack of prompt response and coordinated interaction of central
executive authorities with the scientific community, responsible work of the
Government and Parliament in conditions complicated by the war can lead
to untargeted spending of state and local budgets.

Simplification of review and agreement procedures will help increase the
level of innovative development of Ukraine and its competitiveness in the
world; aligning the content of legislative acts regulating the determination
of priority areas of innovative activity, and the operational development
of a state target program that would determine the most promising areas,
options and measures for the development of scientific, technological and
innovative activities in Ukraine.

Increasing requirements for the scientific and technical development
of Ukraine to ensure its sustainable development, economic security and
competitiveness in the conditions of modern global challenges, as well
as the presence of a large number of problems in the development of
innovative activity require the development of a unified national strategy
for its development, which will allow clearly defining the goals and priorities
of innovative activity, as well as resources, implementation and control
mechanisms, etc.

State strategies and programs for the development of innovations should
be based on a perspective legal policy in this field, determine development
goals and priorities, stimulate the development and implementation
of innovative technologies, which, among other things, requires the
development of an appropriate categorical apparatus, in particular such
concepts as «innovation», «innovative activity», «innovation policy» and
others.

Among the priority measures of innovative activity should be the
development and approval at the state level of the «Strategic Plan for
overcoming the economic crisis in Ukraine for 2023-2025», which will be
based on the provisions of the «National Economic Strategy-2030, taking
into account the war and post-war situation in the country and provide for:
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definition priority industries of priority development; the list of enterprises
of priority financing and creation of favorable conditions for international
investors; measures to activate the privatization process; ensuring the
operation of the principle of freedom of business in combination with
mechanisms of preferential taxation of priority development vectors;
economically justified (financial) compensators for the costs of industry,
small and medium-sized businesses for wartime requirements. Only such a
comprehensive approach will make it possible to realize the achievements
of economic and legal science and lay the foundation for increasing the
efficiency of innovative activity in Ukraine.
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Instituto de apelacion en el mecanismo de proteccion y
restauracion de derechos e intereses legitimos

Resumen

En este articulo de investigacion, basado en el analisis de la legislacion
procesal y en la practica de su aplicacion, con la ayuda de métodos cientificos
generalesy especiales, se abordo la cuestion del funcionamiento del instituto
de apelacion en el mecanismo de proteccion y renovacion de los derechos
y, al mismo tiempo, se investigan los intereses legitimos de la persona en
Ucrania. Se advierte que la apelacién es una institucion interdisciplinaria
independiente, y la realizacion del derecho de apelaciéon en los procesos
penales, administrativos, civiles y econémicos, tiene expresion material-
juridica y procesal-juridica. Entre los aportes del trabajo, se determinan las
peculiaridades de las relaciones juridicas durante los recursos de apelacion
y casacion. Se concluye que son razonable las propuestas a la legislacion
procesal con el objetivo de imposibilitar que el participante en el proceso
penal, abuse del derecho a apelar cualquier decisiéon o actuacion del 6rgano
de instruccion.

Palabras clave: poder judicial; derechos individuales; denuncia;
instituto de apelacion; instruccion previa.

Introduction

In a modern democratic society, human rights are an important
institution that regulates the legal status of a person, determines the ways
and means of influencing him, the limits of interference in the sphere of
personal life, and establishes legal and other guarantees for the protection
and realization of rights and freedoms. Article 3 of the Constitution of
Ukraine declares that a person, his life and health, honor and dignity,
inviolability and security are recognized as the highest social value, and
the establishment and provision of his rights and freedoms are the main
duties of the state. The state is responsible to the people for its activities.
Affirmation and provision of human rights and freedoms is the main duty
of the state (Constitution Of Ukraine, 1996). The course to build such a
state in Ukraine involves determining the effective mechanisms of this
process (Kulyanda, 2021).

The protection of the rights and freedoms of a person and a citizen is a
defining constitutional function of the judicial power, and therefore is one
of the prerequisites for ensuring the state of compliance with the rule of law
and legality. At the same time, according to Article 55 of the Basic Law, the
rights and freedoms of a person and a citizen are protected by the court.
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Everyone is guaranteed the right to appeal in court decisions, actions
or inaction of state authorities, local self-government bodies, officials
and officials. At the same time, Article 124 of the Constitution of Ukraine
establishes that justice in Ukraine is administered exclusively by courts,
and Article 129 enshrines, in particular, provisions on ensuring the right to
an appellate review of the case and, in cases specified by law, to a cassation
appeal of a court decision (Constitution Of Ukraine, 1996).

Improvement of legislation in the context of Article 55 of the Constitution
of Ukraine should be a gradual trend aimed at expanding judicial
protection of human rights and freedoms, in particular judicial control
over the legality and reasonableness of decisions, actions and inaction of
authorized subjects during judicial proceedings. It should be understood
that the Constitution of Ukraine enshrines not only the absolute right to
appeal, but also establishes the duties of a person not to violate the rights
and freedoms of other persons, not to abuse the corresponding rights. The
balance between rights and duties must be unshakable, as an increase in
the scope of rights requires the legislator to increase the scope of duties to
ensure them.

1. Methodology of the study

The methodological basis of the scientific article was made up of the
provisions of dialectics as a general scientific method of learning the
phenomena of objective reality, other general scientific and special
methods. Their application is determined by a systematic approach, which
makes it possible to investigate problems in the unity of their social content
and legal form, to analyze the institution of appeal in the criminal civil,
economic and administrative process.

Thus, the dialectical method of learning the processes that take place
during the implementation of an appeal in criminal proceedings, in the
resolution of civil and economic disputes, cases of administrative offenses,
helped to consider it in its development and interrelationship, to identify
established trends and regularities in general. The formal-logical method
was used in the analysis of the concepts of «appeal», «complaint», «subject
of appeal», determining the content of the constitutional right to appeal, the
characteristics of the structural elements of the appeal process, formulating
proposals for improving legislation in this area.

2. Analysis of recent research
The effectiveness and quality of judicial proceedings directly depend on

the proper regulation of appeal procedures, including decisions, actions or
inaction of bodies and officials who conduct judicial proceedings.
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The presence of a relevant interdisciplinary institute, on the one hand,
is a guarantee of the realization of the rights and legitimate interests
of individuals and legal entities, on the other hand, it should not create
unnecessary obstacles to the completeness and speed of resolution of
disputes on the merits of criminal, civil, economic and administrative
proceedings. Therefore, consideration of urgent problems regarding
its development and improvement should remain in the field of view of
scientists and practitioners.

In the article, based on the analysis of regulatory acts, scientific
literature, investigative and judicial practice, we aim to determine the
characteristic features of the formation of the appeal institution within the
framework of the Ukrainian judiciary, outline the procedural measures that
ensure consideration of the complaint, determine directions for optimizing
the protection of the rights and legitimate interests of participants in pre-
trial criminal proceedings proceedings, as well as court proceedings in the
courts of the first, appeal and cassation instances.

3. Results and discussion

In the modern conditions of reforming the judicial system in Ukraine, the
problem of judicial control over the observance of the constitutional rights,
freedoms and interests of individuals, especially in the field of criminal
procedural law, is becoming increasingly important, the implementation
of which tasks is impossible without a system of measures and actions that
provide for their limitations. The right to appeal is an absolute subjective
right, the grounds for its implementation arise in the presence of certain
legal facts with which the emergence of legal relations is connected.

The appeals institution acts not only as an important tool for protecting
the personal rights of participants in criminal proceedings, observing public,
state and private interests, but also as a guarantee of the effective operation
of the entire criminal justice system (Klepka, 2019). Guaranteeing judicial
protection of rights and freedoms requires the legislator to introduce an
effective appeal mechanism into the law.

In the Ukrainian criminal process, Article 24 of the Criminal Procedure
Code of Ukraine guarantees everyone the right to appeal the procedural
decisions of the court in the manner prescribed by law (Criminal Procedure
Code Of Ukraine, 2012). Guided by the principle of ensuring access to
justice, the only criterion that makes it possible to determine which court
decisions can be appealed to the court and who exactly has the right to
such an appeal should be the restriction of the constitutional rights and
freedoms of citizens (Yanovskaya, 2013). For example, consideration of
relevant complaints at the pre-trial investigation stage is entrusted by the
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criminal procedural legislation of Ukraine to the investigating judge as the
authorized person to exercise judicial control over the protection of the
rights, freedoms and legitimate interests of the participants in criminal
proceedings.

The Criminal Procedure Code of Ukraine defines the procedure and
conditions for consideration of individual complaints in Chapter 26
«Appeal of decisions, actions or inaction during pre-trial investigation»
regulates the powers of the investigating judge, which can be exercised by
him based on the results of such a review (Criminal Procedure Code Of
Ukraine, 2012). A complaint against the decision, actions or inaction of
an investigator or prosecutor during a pre-trial investigation must be in
writing, contain all the necessary details and be presented in the sequence
in which the complainant considers it necessary, but with a mandatory
statement of justification in accordance with the law.

In Part 1 of Art. 303 of the Criminal Procedure Code of Ukraine defines
a list of cases in which the decisions, actions or inaction of an investigator
or prosecutor may be challenged during pre-trial proceedings — such as the
inaction of an investigator or prosecutor, which consists in not entering
information about a criminal offense into the Unified Register of Pre-
Trial Investigations after receiving a statement or notification of criminal
offence, failure to return temporarily seized property in accordance with
the requirements of Art. 169 of the Criminal Procedure Code of Ukraine, as
well as in failure to perform other procedural actions, which he is obliged
to perform within the period specified by the Criminal Procedure Code of
Ukraine; the decision of the investigator, the prosecutor to stop the pre-trial
investigation; the investigator’s decision to close the criminal proceedings;
prosecutor’s decision to close criminal proceedings and / or proceedings
against a legal entity, etc., (Criminal procedure code of Ukraine, 2012).

Alsoin accordance with Part 2 of Art. 303 of the Criminal Code of Ukraine,
complaints about other decisions, actions or inaction of the investigator
or prosecutor are not considered during the pre-trial investigation and
may be considered during the preparatory proceedings in court (Criminal
procedure code of Ukraine, 2012).

Recently, there have been frequent proposals to improve the legislative
regulation of criminal proceedings in terms of challenging the decisions
and actions of the investigator and prosecutor at the pre-trial investigation
stage. To date, the Criminal Procedure Code does not establish a proper
and clear procedure for challenging the decisions, actions and inactions of
investigators and prosecutors at the pre-trial investigation stage.

The stage of the pre-trial investigation of criminal proceedings consists
of several stages, in particular, entering information into the Unified register
of pre-trial investigations, notifying the person of suspicion, completion
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and termination of the pre-trial investigation. Each of these stages, in turn,
requires the pre-trial investigation body to fulfill its tasks by conducting
separate procedural actions and making procedural decisions.

Any procedural action or set of actions during criminal proceedings
must be performed by the investigator and the prosecutor without undue
delay and in any case no later than the time limit determined by the relevant
provision of this Code (Part 2 of Article 113 of the Criminal Procedure
Code of Ukraine). Article 219 of the Criminal Procedure Code of Ukraine
establishes the terms of a pre-trial investigation for making one of the
following decisions in a case - an appeal to the court with an indictment, a
request for the application of coercive measures of a medical or educational
nature, a request for the release of a person from criminal responsibility or
a decision to close (Criminal procedural code of Ukraine, 2012).

Due to their legal nature, procedural terms act as temporal conditions
for the realization of subjective rights and legal obligations of participants
in criminal procedural legal relations. Unjustified appeal by the participants
of the criminal proceedings of the decisions and actions of the pre-trial
investigation body leads to the prolongation of the process and violation of
reasonable terms.

According to the current judicial practice, the defense party usually
initiates the filing of complaints of the specified category in order to delay
the process, with the aim of avoiding criminal liability for the suspect.

In addition, by groundlessly challenging the decisions and actions of
the pre-trial investigation body, the participants in the proceedings create
artificial obstacles to make it impossible for the pre-trial investigation
body to fulfill the tasks of the criminal proceedings - to properly protect
the person, society and the state from criminal offenses, protect the rights,
freedoms and legitimate interests of the participants in the criminal
proceedings, and to ensure a prompt, full and impartial investigation and
trial so that everyone who commits a criminal offense is held accountable
to the extent of his guilt, no innocent person is charged or convicted, no
person is subjected to unreasonable procedural coercion and that due
process of law was applied to each participant in the criminal proceedings.

The European Court of Human Rights in its decisions, in particular in
the case of «Union Alimentaria v. Spain» dated July 7, 1989, indicates the
inadmissibility of disobeying the key principle — the rule of law in cases
where the behavior of the participants in the court session indicates the
deliberate nature of their actions, aimed at unjustified delay of the process
or abuse of his procedural right» (ECtHR decision in the case «Union
Alimentaria Sanders v. Spain», 1989).

Along with this, the Criminal Court of Cassation of the Supreme Court
in the ruling dated 09.04.2019 in case No. 306/1602/16-k notes that the
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procedural law ensures compliance with the rights of individuals, and not
their use for abuse (Decision of the Criminal Court of Cassation of the
Supreme Court No. 306/1602/16-k, 2019).

It should be emphasized that to date, the Criminal Code of Ukraine
does not provide for a general provision on the prohibition of the abuse
of procedural rights of a party and does not define the mechanism of
responsibility for the violation of the obligations defined by the criminal
procedural law, therefore granting a party the right to an absolute appeal
against any decision or action of a pre-trial investigation body will lead to
the violation of the rights of other participants in the process (the victim,
witnesses, translators, representatives).

In our opinion, when deciding on the list and scope of the right of
participants to appeal the decisions and actions of the pre-trial investigation
body, one should proceed from the balance of the state’s positive obligations
to the person and without appeal accept for consideration the statement that
the pre-trial investigation body violated conventional and/or constitutional
rights and human freedom — torture and inhumane treatment (Article 3
of the Convention, Part 1 of Article 28 of the Constitution of Ukraine), the
rights of the suspect, the accused to protection, including professional legal
assistance (paragraph «c» of Part 3 of Article 6 of the Convention , Article
59 of the Constitution of Ukraine), to participate in the examination of
witnesses (clause «d» part 3 of Article 6 of the Convention) (Convention for
the protection of human rights and fundamental freedoms, 1950), human
rights to respect for one’s private life, inviolability housing (Article 8 of
the Convention), on refusal to testify about oneself, one’s family members
and close relatives (Part 1 of Article 63 of the Constitution of Ukraine)
(Constitution of Ukraine, 1996).

In view of the above, we consider it necessary to add paragraph 11, part 1
of Article 303 of the Criminal Procedure Code of Ukraine with the following
content: «decisions, actions or inaction of the investigator or prosecutor
during the pre-trial investigation, which violate the essential rights of the
participant in the proceedings, are subject to appeal to the investigating
judge.»

The exercise of the right to appeal the decisions, actions or inaction of
the specified subjects must meet the requirement of access to justice in the
form of an appeal. In this regard, S. Slynko gives enough arguments that
the provisions of the Criminal Procedure Code of Ukraine regarding the
appeal not only of the decisions, actions or inaction of the investigator and
prosecutor, but also of the investigating judge are fully democratic. The
peculiarity of this procedure is that it is carried out only on appeal (Slynko,
2014).

In this case, we consider the addition of articles 307 and 309 of the
Criminal Procedure Code of Ukraine to be fully justified with the following
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content: «the decision of the investigating judge based on the results
of the review of complaints against the decision, actions or inaction of
the investigator or prosecutor, which violate the essential rights of the
participant in the proceedings, may be appealed in the court of appeal».

At the same time, in order to minimize abuse by the participant of
the right granted to him to challenge the decisions and actions of the
investigator and the prosecutor, it is necessary to establish at the legislative
level the obligation for him to bear responsibility for the incurred expenses
to the state budget.

It is worth noting that in the practice of the ECtHR, consideration of
complaints regarding violations of the rights of individuals during criminal
proceedings prevails. In international law, a complaint is generally
considered the most common means of legal protection (Korobko, 2016).
In particular, the case «Amann v. Switzerland» states that the Convention
for the Protection of Human Rights requires that anyone who considers
himself aggrieved by a measure which, in his opinion, contravenes the
Convention, has the right to a remedy before the appropriate national
authority to resolve his grievance. dispute, and in the case of a positive
decision — to receive damages (ECtHR decision in the case «Amannv.
Switzerland», 2000).

Adoption of legal and substantiated judicial acts is ensured by valid
economic procedural legislation, the procedure for organizing the activity
of economic courts and a high level of professional training of judges. A
special place in the implementation of this right is provided by the economic
procedural legislation, the possibility of individuals and legal entities to
appeal the decisions made by the courts of the first instance.

Appealing the decisions of the court of first instance ensures the renewal
of the violated procedural rights and interests of the participants in the
court process. This is one of the conditions for a fair, impartial and timely
resolution of a legal dispute.

In accordance with Part 1 of Art. 254 of the Economic Procedural Code of
Ukraine, participants in the case, persons who did not take part in the case,
if the court decided the issue of their rights, interests and (or) obligations,
have the right to file an appeal against the decision of the court of first
instance (Economic procedure code of Ukraine, 1991). O. Solovyov notes
that the appellate court reviews the case based on the evidence available in
it and additionally submitted and checks the legality and reasonableness of
the decision of the court of first instance within the limits of the arguments
and requirements of the appeal (Soloviev, 2020).

On the basis of the above, it can be argued that the stage of review
of economic cases by the appellate court is an important guarantee of
compliance with the rights of the participants in the process to an objective,
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comprehensive and legal trial. The presence of appellate proceedings
indicates the development of economic procedural legislation, which was
reflected in the current legislation.

Based on the results of the case review, the appellate court, after listening
to the explanations of the participants in the court process, examining the
case materials, makes a decision in the form of resolutions in accordance
with the requirements established by Art. 34 and Chapter 9 of Chapter III
of the Economic Procedural Code of Ukraine (Economic procedural code of
Ukraine, 1991).

Summing up, we note that one of the positive features of the
interdisciplinary institute of appeal, regardless of the field of judicial
proceedings, is its psychological role. The vast majority of decisions of the
court of first instance are not final and can be reviewed by experienced and
qualified judges within the framework of appeal and cassation proceedings.

The presence of such a legally defined procedure has a calming effect
both on the persons involved in the case and on society in general. The right
to appeal the decision of the court of first instance by filing an appeal and
submitting a submission to it by the prosecutor is an opportunity provided
by law to disrupt the functional activity of the court of appeal for a new
(re) consideration of a civil case and to check the decisions and resolutions
passed on it for compliance with the requirements of legality and validity.

The right to file an appeal is granted to the parties and other persons
who participated in the consideration of the case, and the right to file an
appeal is granted to the prosecutor who participated in the consideration of
the case (Article 290 of the Civil Procedure Code of Ukraine).

According to Art. 292 of the Civil Procedure Code of Ukraine, parties
and other persons participating in the case, as well as persons who did not
participate in the case, if the court decided the issue of their rights and
obligations, have the right to appeal the decision of the first instance court
fully or partially (Civil procedure code of Ukraine, 2004).

The issue of renewing the missed deadline for appealing a court decision
is problematic in civil proceedings. Parts 3 of Art. 297 of the Civil Procedure
Code of Ukraine establishes that an appeal remains inactive if it is filed
after the deadline. But the person who submitted it can raise the issue of
renewing this term. If the reasons specified by the person in the application
are found to be invalid, the appellate court also issues a decision to leave the
application without movement. On the basis of Part 3 of Art. 297 of the Civil
Procedure Code of Ukraine, it is possible to resolve the issue of the validity
of the reasons for missing the deadline for an appeal and the opening of
appeal proceedings in the case only when the appeal is filed.
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However, the person is given a «second chance», and within 30 days
from the date of receipt of the decision, he has the right to apply to the Court
of Appeals for an extension of the terms or to indicate other reasons for
the extension of the term. If the application is not submitted by the person
within the specified period or the reasons given by him for the renewal of
the appeal period are deemed invalid, the reporting judge refuses to open
the appeal proceedings. At the same time, regardless of the seriousness
of the reason for missing the appeal period, the appeal court refuses to
open appeal proceedings if the appeal of the prosecutor, state authority
or local self-government body is filed after one year has passed since the
announcement of the contested court decision (Civil Procedure Code Of
Ukraine, 2004).

Cassation proceedings in civil proceedings should be understood as the
procedural and procedural activity of the court of cassation, which is carried
out in the order and manner prescribed by law, by checking the decisions
of lower courts for violations of substantive and procedural law, identifying
and eliminating such violations for the purpose of protection and renewal
rights of the parties.

The subject of a cassation appeal is a court decision, which is appealed
by the plaintiff in connection with the presence in its content, in the opinion
of the plaintiff, of signs of incorrect application of the norms of substantive
law by the court or violation of the norms of procedural law, which violates
his rights and legitimate interests (or rights and legitimate interests the
person on whose behalf the cassation appeal is filed), on the basis of which
the cassation instance court conducts a cassation review of the relevant
cassation appeal (Pomazanov, 2019).

Therefore, taking into account the above classifications of appeal
methods in civil proceedings, we can conclude that an appeal is a common
(ordinary) reformation method of appeal and review of court decisions
that have not entered into legal force, which causes a devolution effect on
the court case (transfer of powers to consider the case from a lower to a
higher court) and a suspensive effect (stops the execution of contested court
decisions) on the contested court decision.

Cassation in a civil process is an extraordinary extraordinary way of
appeal and review of court decisions that have entered into legal force,
which causes a devolving effect on the court case and, as a general rule, does
not cause a suspensive effect on the court decision under appeal. Similar
conclusions can be drawn regarding other types of judicial proceedings.

The proper implementation of the right to appeal decisions, actions or
inaction in relations between public authorities and private individuals
becomes important. It is through the appeal mechanism that private
individuals who are or may be in legal relations with state authorities and
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local self-government bodies, their officials, other subjects of authority,
are able to achieve the cancellation or recognition of illegality of a certain
decision, action or inaction.

In turn, the influence exerted by private individuals on the subjects of
public authorities through the appeal mechanism has a wider significance.
In particular, with its help, there is a «reverse» relationship between
society and the state, certain decisions of subjects of public authorities are
corrected, their law enforcement practice, which contributes to ensuring
the rule of law and democracy in the country.

The right to appeal decisions, actions or inaction of subjects of public
authority as an element of the appeal mechanism — is a human right
and, at the same time, a subjective right of a participant in the relevant
legal relationship. Characteristic features of the right to appeal within the
framework of administrative proceedings are naturalness, inalienability
and inalienability, the obligation of the state to guarantee such a right
within the limits of international standards, etc. The subjective right, the
right to appeal, consists of a number of powers. Such a right corresponds
to legal obligations, compliance with which enables the exercise of the right
and prevents abuse of the latter (Luchenko, 2017).

In our opinion, the state’s obligations in the field of guaranteeing the
right to appeal decisions, actions or inaction of subjects of public authority
include: creation of the necessary legislation, as well as institutions necessary
for the exercise of the right to appeal; ensuring timely consideration of
complaints and administrative lawsuits; ensuring the implementation of
decisions made as a result of the appeal; ensuring, in necessary cases, the
prosecution of subjects of public authorities whose decisions, actions or
inaction were successfully challenged; informing together with civil society
institutions of citizens about the methods and procedure of exercising the
right to appeal.

Itshould also be emphasized that the right to appeal is one of the channels
of communication between private individuals and bearers of public
authority, the state as a whole. As D. Luchenko rightly points out, thanks to
the appeal, not only the rights and legitimate interests of private individuals
are protected, but also the rule-making and law-enforcement practice of
the subjects of public-authority powers are corrected for the future, the
subjective and inconsistent with the content of the legal norms of the
interpretation of the latter are eliminated, as well as issuance of individual
legal acts that contradict the legislation, attempts at sub-legal rule-making
aimed at leveling the meaning of the law or ignoring its provisions are
stopped and prevented. As a result, the appeal serves as a factor to ensure
the democratic nature of rulemaking, control and accountability of public
authorities (Luchenko, 2017).
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Analyzing the peculiarities of the implementation and provision of the
right to appeal in the relations between subjects of public authority and
private persons, we note that the functions of appealing decisions, actions
or inaction of subjects of public authority should be connected with three
basic European legal values, which determine the essence of European legal
systems: human rights, rule of law and democracy. The appeal is a way to
ensure the implementation of the mentioned values in real legal (normative,
law enforcement, control, etc.) practice. Without an appeal, the rule of law
cannot be ensured, and in the absence of the right to appeal, the democratic
character of the state itself looks doubtful.

Taking into account the strengthening of Ukraine’s position in the
international arena, the development of mechanisms for ensuring the
realization of the rights of a person involved in the administrative-delict
sphere, during the proceedings of which everyone can evaluate the activity
of an administrative body (official) and the court in terms of its legality and
effectiveness, is of particular relevance. The evolution of the legal system
in Ukraine and in foreign countries proves that the consideration and
resolution of a jurisdictional case by one body (official) - one instance leaves
room for mistakes, which leads to the inefficiency of the judiciary and, as a
result, a decrease in trust in state authorities, faith in justice.

It is worth noting that the administrative-delict process in Ukraine
remains a complex phenomenon due to its contradictory legal nature
and the presence of different scientific views on the understanding of its
institutions. However, it is indisputable that the institution of appeal in
cases of administrative offenses is an important guarantee of ensuring
compliance with the constitutional rights of a person, a manifestation of
essential features of a democratic legal state, especially in areas related to
the use of coercion.

In general, the institution of an appeal in an administrative-delict
process must be considered as a completed process consisting of certain
stages that develop over time: drawing up a complaint; its presentation;
registration; preliminary examination; verification of the circumstances
stated in the complaint; consideration on the merits, decision-making on
the complaint; implementation of this decision.

The essence of the appeal can be seen in the dialectical unity of the
stages of its implementation and functions. they are characterized by
normative-legal consolidation, prevalence in the administrative-legal
sphere, being determined by the legal status of the subject of the appeal,
limited by the tasks of administrative-delict proceedings. The results of
the study of scientific approaches to the classification of appeal functions
gave grounds to assert that their varieties in the administrative-tort process
are: social, regulatory, rights-restoring, rights-enforcing, control (control-
supervisory), preventive (warning).
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If we talk about the consequences of appealing a resolution, they depend
on the stage of the appeal: the filing of a complaint leads to the suspension
of the implementation of the resolution (except for cases specified by
law); making a decision on a complaint results in leaving the resolution
unchanged, canceling it, closing the case, drawing up a new resolution,
sending the case for a new consideration, changing the administrative
fine, compensation for property damage; announcing the decision on the
complaint and sending its copies to the interested persons ensures the
implementation of the complaint.

Conclusions

Based on the results of the study of the functioning of the appeal institute
in Ukraine in the mechanism of protection and renewal of the rights
and legitimate interests of individuals, we can formulate the following
conclusions.

The right to appeal is an absolute subjective right of every person and
representsanopportunitygivenbythestatetoaparticipantintheproceedings
at his discretion to satisfy the interests provided for by objective law. This
approach in Ukrainian legislation reflects world standards in the field of
protection of the rights, freedoms and legitimate interests of individuals in
a democratic society. Appeal is a multifaceted phenomenon with social and
legal content and an independent interdisciplinary institution.

This is a set of legal norms that regulate social relations, which arise
due to the subjective right of a person to appeal and are characterized by
specific rights and obligations of the parties to such legal relations. The
implementation of the right to appeal in criminal, administrative, civil and
economic proceedings has material-legal and procedural-legal expression.
Thanks to the appeal, the right to protection of the person is realized, the
right to access to justice is ensured.

The analysis of the methods of appeal in criminal, civil, economic
and administrative proceedings led to the conclusion that the appeal is a
common ordinary method of appeal and review of court decisions that have
not entered into legal force, which causes a devolving effect on the court
case and a suspensive effect on the contested court decision. Cassation
in procedural law is an extraordinary way of appeal and review of court
decisions that have entered into legal force, which causes a devolving effect
on the court case and usually does not cause a suspensive effect on the court
decision under appeal.

Currently, the criminal procedural legislation of Ukraine does not
contain a general provision on the prohibition of the abuse of procedural
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rights of a party and does not define the mechanism of responsibility for the
violation of obligations defined by the criminal procedural law, therefore
granting a party the right to an absolute appeal against any decision or
action of a pre-trial investigation body will lead to a violation of the rights of
such participants in the process, such as the victim, witnesses, interpreters,
representatives.

When resolving questions regarding the list and scope of the right of
participants to appeal the decisions and actions of the pre-trial investigation
body, one should proceed from the balance of the state’s positive obligations
to the person and accept without appeal the application for consideration
of the pre-trial investigation body’s violation of conventional and/
or constitutional human rights and freedoms. In view of the above, it is
proposed to make appropriate changes to Part 1 of Art. 303, Articles 307
and 309 of the Criminal Procedure Code of Ukraine.
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El impacto de la guerra en la seguridad alimentaria
de Ucrania en las condiciones actuales de desarrollo
socioecondmico

Resumen

El objetivo principal del articulo fue estudiar las caracteristicas del
impacto de la guerra en la seguridad alimentaria de Ucrania. Garantizar
la seguridad alimentaria es uno de los aspectos mas importantes para
promover la seguridad mundial, ya que el consumo de alimentos es basico
en la satisfaccion de necesidades humanas y subyace en la formacion de un
alto nivel de calidad de vida de la poblacion. La metodologia de investigacion
implico el uso del método documental y la aplicacion del enfoque dialectico.
De acuerdo con los resultados del estudio, se encontré que la guerra tiene
un impacto significativo en la seguridad alimentaria de Ucrania. No
obstante, el estudio se limit6 a analizar tnicamente el componente de
seguridad alimentaria. Deberia dedicarse otras investigaciones a estudiar
la seguridad juridica y la relaciéon subyacente entre seguridad alimentaria,
soberania y seguridad juridica. Se concluye que la situacién con el bloqueo
de las exportaciones ucranianas de alimentos indica que, en el mundo
globalizado moderno, un pais agresor puede utilizar tanto los vectores
energéticos y la incautacién de instalaciones nucleares, como los alimentos,
para chantajear a la comunidad mundial, llevando a paises individuales al
limite de la inanicion.

Palabras clave: seguridad alimentaria; desarrollo socioeconémico;
impacto de la guerra; soberania nacional; condiciones
geopoliticas actuales.

Introduction

Food is the most important life resource, since the quality of life of people
can be objectively assessed by the provision of it to the population. It is the
level and quality of nutrition of the population that characterize the degree of
socio-economic development of any country and determine the health and
life expectancy of a person, his physical existence. The availability of food
is a basic indicator of human life, which in many respects is an influencing
factor on the health of future generations. With global population growth,
climate crises, the economic impact of COVID-19 and military conflicts, the
demand for food is increasing.

Accordingly, the number of people on the verge of poverty is growing.
Every year there are more of them, and the increase in food production
is less. Therefore, the food security of millions of people in many parts of
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the world is under constant threat. The unjustified military aggression of
the Russian Federation against Ukraine has significantly aggravated the
situation. It could cause a global food crisis. If the war is not stopped and
appropriate measures are not taken, the consequences for the poorest
sections of the population will be catastrophic.

Food is the most important fund of the vital functions of mankind. Its
deficiency is usually perceived as a disaster, and its absence as a catastrophe.
Scarcity and lack of food undermine food security and lead to various forms
of food crisis: malnutrition, malnutrition or hunger. Food security is the
degree to which a person is provided with environmentally friendly and
healthy food products. Some definitions of food security state that food
security must be sufficient to lead a healthy and active life.

The problem of ensuring food security today is quite acute for our
country, despite the significant potential of the agricultural sector.
Military operations, low purchasing power of the population, technological
backwardness of agricultural enterprises, irrational use of land resources,
the growth of imported food products and other factors require activation
and scientific substantiation of ways to achieve a sufficient amount of food,
ensuring food availability for all segments of the population; mechanisms
for controlling the composition and quality of products, as well as the
stability of their supply.

It is important to emphasize that in the current conditions, food security
should be interpreted as a guarantee of independence, and its provision
depends both on the pace of agricultural development and the stability
of the national economy. The complexity and importance of the problem
under study requires further focus on the consideration of strategic and
mechanisms for the implementation of state policy in the field of food
security.

The main purpose of the article is to study the features of the impact
of war on food security in the context of ensuring its socio-economic
development.

1. Materials and methods

The research methodology is based on dialectical, systemic and
institutional approaches, according to which the food security of the state
is considered as inextricably linked and causal. In the course of the study,
general scientific and special scientific methods were used to ensure the food
security of the state. The interpretation of the main categories and concepts
is based on the use of methods of analysis and synthesis, induction and
deduction, abstraction, analogy, theoretical generalization and modeling to
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ensure the food security of the state. All this allows us to achieve the goal
set in the article.

2. Literature review

Most scientists (Kovaleva, 2015; Pogorelova, 1993; Shpykuliak and
Tyvonchuk, 2012) note that in a broad sense, food security is understood as
the level of national food production, which makes it possible to implement
the principle of self-sufficiency of citizens with high-quality food and the
creation of state reserves in accordance with scientifically based standards.
The solution to the food problem depends on many components, including
the main state policy. Macroeconomic, trade, fiscal and government policies
to support the agricultural sector affect not only the development of the
food industry, but also the development of the food distribution system
as a whole, which affects both the supply of food and the level of their
consumption.

A group of scientists (Mazneva, 2015; Sylkin et al., 2020) notes that the
micro-level of food security is the ability to satisfy a person’s nutritional
needs for productive activities. But, proceeding primarily from the social
function of the individual, in our opinion, it is advisable to consider this
level of food security in relation to a particular community (family), that is,
at the household level.

It should be noted that the state of food crisis in the scientific literature
(Lopushnyak, 2021) is a state in which violations of the physical condition
of a person occur. The state of a food threat is the existence of negative
factors that have a destabilizing effect on the functioning of the food sector,
violating its stability and meeting the needs of the population in rational
nutrition.

The state of food risk of the population is the probability of an
unfavorable situation in the food sector, which provokes an imbalance in
the diet. It should also be noted that when a threat is ignored, it inevitably
develops into a risk, and then into a crisis. To successfully address food
security, timely recognition of the factors that cause food threat and food
risk is necessary.

Scientific literature (Kryshtanovych et al., 2022; Kovalchuk, 2020;
Tislenko, 2012) demonstrates that the state of food security of the state
is characterized by two criteria: the first is the availability of food in the
country’s food market in sufficient quantities to maintain an active and
healthy life of the entire population; the second - the criterion is the
economic availability of food for all segments of the population. Moreover,
according to some authors, the basis of food security is the availability of
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the market, in contrast to outdated considerations regarding the stability of
production and stocks.

3. Research Results and Discussions

The war of the Russian Federation against Ukraine, which began in a
hybrid form in 2014 and continued in the form of an active war in 2022,
has significantly affected the food security of Ukraine, the countries of
Eastern Europe and the world as a whole. The aggression of the Russian
Federation has increased the socio-economic tension on the European
continent caused by the COVID-19 pandemic and the global economic
crisis. Against the backdrop of these events in the world, the food crisis is
aggravated. In addition, the course of the war outlined a number of negative
phenomena for the state, in particular: strikes by the Russian Federation
on critical infrastructure facilities, «energy blackmail», the destruction
of the industrial and agricultural potential of the state, the destruction of
agricultural land, the theft of agricultural equipment and the infliction of
significant environmental damage.

Such actions of the enemy have a negative impact on the food security
of the state. Since Ukraine is a significant supplier of agricultural products
on the world market, this situation threatens other countries as well.
Therefore, an important direction of modern scientific research is the study
of the state and forecasting of trends in Ukraine’s food security against the
background of the war.

Food security is extremely important for a country, especially if that
country is at war. The food security status of a country can be assessed using
the food security index. The algorithm for calculating this index involves the
calculation of its four components and the total value of the index. The first
component is economic affordability — it contains the following indicators:
change in average food costs, proportion of the population below the global
poverty line, inequality adjusted by the actual human development index
(human development index adjusted for social inequality), agricultural
trade, food safety programs.

The second component is physical accessibility - it involves the
definition of such indicators: access to agricultural resources, research and
development in the field of agriculture, agricultural infrastructure, price
volatility for agricultural products, a sufficient level of supply of agricultural
products, political and social barriers to access to agricultural products,
government obligations on food security and market access policy. The
third component is considered quality and safety - it occupies the following
indicators: diet diversity, nutritional standards, micronutrient availability,
protein quality, food safety.
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The main threats to food security are shown in Figure 1.

Grain supply problems

Ecological erisis in certain War in Europe on the
regions territory of Ukraine

Low humanitarian aid

Figure 1. The main threats to food security. Source: prepared by the authors.

In the modern world, the food security of a large number of the
population is one of the main program goals of each state and the subject of
discussion of the world community. In the context of the global permanent
financial and economic crisis and political and military instability, when
the level of economic development of many countries has reached a
critical state, the problem of food security of the population has become
aggravated and needs to be addressed immediately. This is due to the fact
that the availability of food resources is the main condition for the existence
and reproduction of the modern world, their qualitative and quantitative
characteristics determine the state of health and satisfaction of a civil
information-oriented society.

Today, in the context of the war in Ukraine, one of the main global
problems in the world economy is food. Consequently, the problem of
food security is one of the most significant in the modern socio-economic
development of the state. It affects the interests of different groups of
countries, socio-political forces, becoming increasingly important as the
international political and economic crisis deepens, the development
of world trade in agricultural products and food, and the acceleration
of globalization processes. At the same time, at the current stage of
development, it is impossible to create a strong food security of the country
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without the integrated use of information and communication technologies
at all stages of creation and sale of an agricultural product.

The main model for ensuring food security in the context of socio-
economic development is shown in Figure 2.

Directives to
Law and Resources . .
Directives o ensure 15  pirectives 0 ensure

1 task 2 task 3

»Ensuring food security

Task |

Formation of a new food policy r

mproving the efficiency

of logisties
Task 2 j
Improving the

Information on th effectiveness of
progress of solving countering threats
task 2 Task 3 j

Information on the
progess of solving fask
3

Information on the
progress of solving task
1

Legal regulation mechanism Financial regulation
‘mechanism

Figure 2. The main model for ensuring food security in the context of socio-
economic development. Source: prepared by the authors.

There are different points of view regarding the factors that are a
potential threat to conductive safety. Thus, in particular, the point of view
is expressed that the most dangerous threats to the economic security of
Ukraine include: lack of own model of reforms and their ideological support;
deformed structure of production; lack of scientifically substantiated
restructuring of the economy; inefficiency of the tax system; massive tax
evasion; inefficient management of the public sector of the economy; high
level of material and energy intensity of production; corruption in the
administrative sphere; imperfection of national legislation related to the
regulation of economic processes; the dominance of extractive and basic
industries with a low degree of processing of raw materials; unsatisfactory
orientation towards the production of end-use products; outdated
technologies in most industries.

In general, global food security in the context of climate change
contributes to the emergence of new threats and at the same time affects
the growth of individual vulnerability of people, society and states as a
whole. The accelerated degradation of natural resources, combined with
extremely high and low temperatures, floods and droughts caused by global
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climate change, will lead to the depletion of the planet’s natural resources
and the inability to ensure full food security. Thus, the problem of global
food security in the context of climate change is becoming increasingly
important for a variety of reasons.

Ensuring world food security should become the top priority of state
policy, including a wide range of national, economic, social, demographic
and environmental factors. But, as studies show, one of the main factors is
the environmental factor, namely climate change, leading to loss of crops
throughout the planet, due to abnormally high and low temperatures, kept
in regions where it is not characteristic of them, a common phenomenon
of droughts and floods. causing devastating damage to agriculture and
animal husbandry. It is the factor of climate change that really threatens
food security in the global dimension and requires an immediate solution.

Due to an increase in the world population, climate crises, the economic
consequences of COVID-19 and military conflicts, the demand for food is
growing. The food security of millions of people in many parts of the world
is under threat. The Russian-Ukrainian war aggravates the situation. It
could cause a global food crisis. If the war is not stopped and appropriate
measures are not taken, the consequences for the poorest sections of the
population will be catastrophic.

The study determined that global food security is under threat caused
by the Russian-Ukrainian war. Due to the fact that its parties are the largest
exporters of grain in the world, there is a risk of deepening the global
food crisis. In order to avoid the catastrophic consequences of this crisis
for Ukraine and the world, countries need to take a number of measures:
ensure the transparency of the agricultural market and global financing of
food imports; refrain from imposing export restrictions; find alternative
suppliers for states that depend on Ukrainian and Russian agricultural
products; take measures to prevent the spread of African plague and other
diseases of farm animals. In order to stabilize the situation inside the
country, Ukraine should focus on adapting the logistics system to restore
export supplies of agricultural products, support Ukrainian agricultural
producers and continue cooperation with countries that support its
territorial integrity and independence, provide financial and humanitarian
assistance.

Conclusions

The conducted research gives grounds to assert that the modern world is
becoming extremely vulnerable to the consequences of any crisis situations,
since, regardless of their scale, they have an extraordinary impact on both
national and global food security, and overcoming their consequences is
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possible only through the joint efforts of the world. communities. This
applies both to the fight against large-scale pandemics and countering the
armed aggression of the Russian Federation with the help of sanctions
and comprehensive support for Ukraine in protecting its sovereignty and
territorial integrity.

To ensure national food security, the Government of Ukraine has
prepared an action plan to ensure food security under martial law and
created the National Food Security Platform. To reduce the negative impact
of the war on global food security, the joint efforts of the world community
have prepared and concluded the Initiative for the safe transportation of
grain and food from Ukrainian ports in the context of the ongoing armed
aggression of the Russian Federation against Ukraine.

However, the situation with the blocking of Ukrainian food exports
indicates that in the modern globalized world, an aggressor country can use
both energy carriers and the seizure of nuclear facilities, as well as food to
blackmail the world community, pushing individual countries to the limit
of starvation. Therefore, in the near future, the world community needs to
resolve the issue of preventing crises in the early stages of their inception
in order to prevent blackmail in the future, because it is indisputable that
it is cheaper to prevent any crisis than to eliminate its consequences later.
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a product of the conscious attitude of adolescents towards the recognition
of their civic duty and compliance with legal norms.

Keywords: competencies in education; legal consciousness; modern
society; legal order; studies of legal subjectivities.

Competencias en educacion a través del desarrollo de
la conciencia juridica del individuo en las condiciones de
una sociedad moderna

Resumen

El objetivo principal del articulo es el estudio de la formacion de
competencias en la educaciéon superior a través del desarrollo de la
conciencia juridica del individuo. El proceso de la investigacion implico
el uso de métodos de anélisis de los principales aspectos de la formacion
de competencias en una institucion de educaciéon superior. La conciencia
juridica es una de las formas mas importantes de conciencia de una persona,
junto con la conciencia politica, la moral, el arte, la religion, la ciencia y
la filosofia. Para una existencia y un desarrollo sostenibles, no basta
esperar que todas las personas se comporten correctamente. Debe existir
la confianza, que es creada por el ordenamiento juridico, constituido por
leyes vinculantes, normas y principios vigentes, que regulan los derechos
y obligaciones de los ciudadanos. Como resultado, se caracterizaron los
aspectos clave de la formacion de competencias en la educacion superior
a través del desarrollo de la conciencia juridica. Los autores concluyen que
la capacidad de cumplir con los requisitos de la ley y la moral, deben ser
considerados como un producto de la actitud consciente de los adolescentes
hacia el reconocimiento de su deber civico y el cumplimiento de las normas
legales.

Palabras clave: competencias en educacion; conciencia juridica;
sociedad moderna; ordenamiento legal; estudios de las
subjetividades juridicas.

Introduction

One of the structural elements of law is legal consciousness, which can
be defined as a system of knowledge, assessments and ideas that express
people’s attitudes towards positive and ideal law. Since legal consciousness
is a component of the ability of moral judgment, its germs are inherent in
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man from birth. This should be understood in such a way that a person
is able to intuitively distinguish between good and evil, legal and illegal,
just and unjust. However, intuition alone is not enough. A developed legal
consciousness has a complex structure and is formed, in part, with the help
of the volitional efforts of the individual, but to a large extent due to external
influence in the process of socialization.

In our opinion, it is in adolescence, which is a period of spiritual and
moral formation, that the foundation of life values, self-projection of the
personality is laid. We believe that the educational work of the public
association is the platform for working with adolescent children. At present,
the problem of educating adolescents is becoming increasingly important
and relevant, since the development of youth and the country as a whole
depends on its solution.

The content of legal consciousness is determined by the conditions for
the formation of the idea of social reality as legal, the perception of the
phenomenon oflaw in society as such. This process is significantly influenced
by legal ideas, covering the awareness of law, the sense of law, the legal
ideal and legal reality. A system of legal concepts produced by a particular
society has a significant impact on the content of legal consciousness.

Legal consciousness is a set of views, ideas, ideas, as well as feelings,
emotions and experiences that express people’s attitude to the current or
desired law and other legal phenomena. We are talking about how people
understand and perceive the law, how they understand it and how they
want to see it ideally.

The problem of the formation of the legal consciousness of young people
is that involvement in the criminal world, its illegal norms in modern
conditions occurs at a very early age, which leads to a very stable pattern:
the earlier a person embarks on a criminal path, the faster he reaches the
level of a dangerous recidivist.

Legal education is a purposeful, everyday and systematic influence
of the state and its bodies, public associations and organizations on the
minds of people in order to educate them in an appropriate level of legal
consciousness, legal culture and exemplary lawful behavior.

The main purpose of the article is the formation of competence in
higher education through the development of the legal consciousness of the
individual in the conditions of a modern civilized society.

1. Materials and methods

The research methodology is based on dialectical, systemic and
institutional approaches, according to which the formation of competence in
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a higher education institution through the development of legal awareness
of a person in the conditions of a modern civilized society is considered as
inextricably linked and cause-and-effect. In the course of the study, general
scientific and special scientific methods of competence formation were used
in the institution of higher education through the development of legal
awareness of a person in the conditions of a modern civilized society.

The interpretation of the main categories and concepts is based on
the use of methods of analysis and synthesis, induction and deduction,
abstraction, analogy, theoretical generalization and modeling for the
formation of competence in a higher education institution through the
development of legal awareness of a person in the conditions of a modern
civilized society. All this allows you to achieve the goal set in the article.

2. Literature review

As most authors point out, legal consciousness is a system of ideas,
ideas, emotions and feelings that express the attitude of an individual, a
group, society to the current, past and desired law, as well as towards law-
related activities. The key point of legal consciousness is people’s awareness
of the values of natural law, human rights and freedoms and evaluation of
the existing law in terms of its conformity with universal human values,
which are enshrined in international documents on human rights. Legal
consciousness is an important element of law enforcement, little studied
in modern science, and therefore requires further study to overcome its
ideological nature and to further explain its impact on the essence of the
principles of Ukrainian law and modern jurisprudence. (Kryshtanovych et
al., 2022; Leheza, 2022).

According to most scientists, the legal culture of a society is a qualitative
criterion for its development. The formation of a democratic legal culture
determines the successful solution of important processes of the state.
Finding out the essence of legal culture, it is important to analyze its main
characteristics, represented by numerous definitions of this concept. The
phenomenality of political culture, its role and functions in political life are
clearly manifested in the study of this issue.

It is necessary to reveal the structure and characterize the structural
components of political culture, in particular, such as political knowledge,
assessment of political phenomena, political behavior and political actions,
etc. It is also important to analyze the criteria and types of political culture
proposed by scientists, the conditions for their formation and signs
(Nikonova, 2020; Querci, 2021).
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In literature (Matviichuk, 2022; Pohosian, 2021), law is a fundamental
category, because it is it that acts as a means of streamlining the social
environment, the basis of the rule of law. Law is of great importance for
societies at all stages of its development. The paradox is that both in the
past and in the present, humanity is in a special state, it balances between
good and evil, between justice and injustice, between truth and falsehood.

Under these conditions, law is an important tool that ensures the ability
to maintain a balance of these characteristics. The problem of studying
law is one of the eternal ones, since law is a very complex and multifaceted
phenomenon and, unfortunately, legal scholars have not been able to
unambiguously investigate its essence. There are still white spots that
need to be explored. One of them is the establishment of the role of law in
ensuring human life.

3. Research Results and Discussions

Student youth as a separate social, age and socio-professional group
is an independent subject of group (collective) legal consciousness. In the
structure of legal consciousness, the legal consciousness of the student
youth of Ukraine, in our opinion, occupies a special place, since the young
educated generation is the basis and future of our state. It is up to him to
solve the main tasks of public development in the coming decades. After
all, it is people with higher education who will objectively occupy command
positions in all branches of economic activity, the humanitarian, cultural
sphere, etc. in the future. The deformation of the legal consciousness of the
students is one of its estates.

At the same time, it is important to pay attention to the fact that the
deformed legal consciousness of students is opposite to the positive legal
consciousness. Under the concept of “deformation of legal consciousness”,
scientists understand “a social and legal phenomenon characterized by a
change in its state, in which the carriers form certain ideas, ideas, views,
knowledge, sensations, moods, experiences and emotions that distort the
legal reality and express a negative attitude to existing law, law and order»
(Van rooij, 2021; Shobonova, 2020; Reems, 2021).

The effectiveness of transformations in the socio-economic and socio-
political spheres of society’s life depends largely on how consciously and,
accordingly, how actively all social strata will participate in this process,
including students as the most dynamic and energetic part of society.

The dynamics of the development of legal culture and legal awareness
and the development of young people’s legal thinking, adequate to social
changes, are associated with the solution of many problems, one of which, in
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our opinion, is the acquisition by young people of relevant knowledge about
the social and spiritual values of law as phenomena of world civilization,
as well as their awareness of the inseparable connection of civil rights and
duties.

Mostpeopledonotyet possessthenecessary minimum oflegal knowledge.
In addition, seeing non-legal ways in which government agencies and
individuals apply laws makes people feel cheated and powerless to change
anything. Alienation from imperfect law is compensated by the desire to
circumvent the law. As a result, legal nihilism is becoming widespread,
covering both the activities of the central administrative apparatus, and
the initiative of local authorities, and everyday relations of people. Other
manifestations of defective legal consciousness are legal infantilism, legal
idealism and the “rebirth” of legal consciousness, etc. Legal idealism is an
exaggeration of the real regulatory possibilities of a legal norm.

The main reasons for legal idealism are a lack of understanding of the
laws of social development, ignorance of how social factors (including
laws) interact in society. The most severe form of deformation of legal
consciousness is the phenomenon of its rebirth. From legal nihilism, the
reborn legal consciousness differs not only in the degree of social danger,
but also in motivation. It is based on the conscious denial of the law on the
grounds of benefit, greed.

The tripartite scheme for ensuring the development of the legal
consciousness of the individual, presented in Fig.o1.

Legal literacy

Transition to new legal Digitalization of the legal
instruments system

Figure No. o1. The tripartite scheme for ensuring the development of the legal
consciousness of the individual. Source: prepared by the authors.
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So, the objective need for the formation of legal consciousness and legal
culture of students is explained by the following:

1. The process of formation and development of legal consciousness
and legal culture of students is influenced by the current state

of Ukrainian society - social tension, economic problems,
disintegration, moral and psychological instability of society as a
whole, etc.

2. Let us note that in our time, contradictions arise more and more
sharply between: the amount of legal knowledge necessary for
future specialists to work effectively in various areas of the growing
socio-economic life and the real legal training of higher education
graduates called to carry out this activity; new legislation and low
level of legal awareness; the need of society for the legal preparation
of each person for life in the new conditions and the lack of purposeful
work in the higher education system in order to form the legal
culture of students; an objectively existing need for the formation
of a legal culture among students and insufficient awareness of this
need at all levels of the education system (ministry, universities,
teachers, parents).

3. Elements of a legal counterculture are rapidly developing among young
people - legal nihilism and crime. Ignoring these phenomena, the delay
on the part of the state and society with the development and adoption of
measures aimed at correcting this situation, create quite big problems for
the development of the state and civil society.

The tripartite scheme of the main threats to the development of the legal
consciousness of the individual, presented in Fig. 02.

Low legal education

Low efficiency of the legal
and judicial system

¥ Ignoring human rights

Figure No. 02. The tripartite scheme of the main threats to the development of
the legal consciousness of the individual. Source: prepared by the authors.
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Legal awareness is an integral phenomenon that illustrates the results
of the processes of mass legal socialization of citizens, the state of law and
order in society, regulatory requirements of a formal legal and non-legal
nature, the need to change individual elements or the entire system of
established law, acting as the most important criterion in lawmaking and
law enforcement. The structure of a person’s legal consciousness includes
ideological (value), behavioral (rational) and psychological (emotional)
components, each of which can be artificially changed if there are effective
mechanisms of formative influence.

This creates an objective opportunity to change and improve the legal
culture of Ukrainian citizens by directing influence on all components of
legal consciousness in order to stimulate the self-conditioning of lawful
behavior. The legal culture and the content of the legal consciousness of
the individual mainly depend on the knowledge of law, except for which
they cannot be endowed with specific legal certainty. However, knowledge
of the law is not a decisive factor in the lawful behavior of people, a
comprehensive criterion for a high level of development of legal awareness
and legal education. Therefore, the mechanisms for stimulating lawful
behavior should include not only negative sanctions, legal education, but
also an ideology that influences the formation of the legal attitudes of the
individual.

Legal socialization is considered as a process and result of assimilation
and active reproduction of social and cultural experience by a person,
mastering the necessary skills of lawful behavior, and one of the main means
is thelegal education of the population. Filling with the content of the above-
mentioned three stages of legal socialization takes place in Ukraine through
the implementation of continuous legal education for the population, the
mechanism of which is made up of domestic educational institutions
(preschool, general secondary, higher and out-of-school education). An
analysis of numerous legal indicators and socio-psychological aspects
makes it possible to substantiate the definition of the legal behavior of a
person realized in our society as socially significant from the point of view
of the goals of social development, the conscious behavior of individual or
collective subjects, which is provided for by the rule of law and entails legal
consequences.

Conclusions

Summing up, it should be noted that in the context of the development
of legal awareness, the education of adolescents and the formation of their
legal consciousness in the process of the work of a public association, it
provides for: the study of laws by young people, increasing their legal
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awareness, systematic informing about topical issues of law, because legal
knowledge is the basis on which legal consciousness. Public associations
help teenagers correlate their actions and the behavior of their comrades
not only with well-known moral norms, but also with the requirements of
laws, correct, change it in the right direction.

A significant part of adolescents, although they do not know specific
legal norms, do not commit offenses. In our opinion, one of the main
elements of the system of legal education is a public association. Its purpose
is to address issues involving the acquisition by adolescents of the skills
and abilities of lawful behavior. The habit and ability to comply with the
requirements of law and morality should be considered as a product of
the conscious attitude of adolescents to the recognition of their civic duty,
compliance with legal norms.

Both rightful and wrongful behavior depend on certain motives. Some
adolescents follow the law out of deep conviction; the second - because
they are under the constant control of adults or fear possible punishment;
still others try to achieve their selfish goals by decent behavior. Often this
behavior is due to the habit of observing the rules of cohabitation. Any
attempts to isolate adolescents from the negative, to keep silent and hide
from them life’s problems do not instill in them an irreconcilable attitude
towards these phenomena, do not mobilize them to fight against them, do
not produce immunity against their influence.

Webelieve thatlegal views should bebased on generallegalknowledge and
ideas about the state and law, legal relations between people, constitutional
rights and duties of citizens. It is important that this knowledge and ideas
correctly reflect certain legal norms, otherwise legal views will be false. One
of the most important components of legal consciousness is conviction - a
person’s awareness of the truth of worldview and moral concepts and his
personal readiness to act in accordance with these rules and concepts. In the
process of legal education, it is important to educate adolescents in higher
legal feelings that would regulate their behavior (responsibility, justice,
etc.), otherwise simple emotions (anger, fear, etc.) that entail situational
behavior will become its main regulator.
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Requisitos para la forma del contrato de acuerdo con
las leyes de Ucrania y la Unién Europea

Resumen

El objeto del articulo fue determinar las peculiaridades de las normas
juridicas relativas a la forma del contrato en el derecho de la Uni6on Europea
UE. Para este fin se emplearon los métodos: especial-juridico, analisis y
sintesis, inductivo, sistémico, generalizacion, prevision y comparado. Los
autores insisten en la necesidad de repensar el derecho convencional a
través del prisma del derecho contractual europeo. Se presto atencion a la
conveniencia de negarse a la regulaciéon de cuestiones relacionadas con la
forma del contrato, sin dividir en ciertos requisitos para la forma de los
contratos. Se enfatiza que los propios actos de “derecho indicativo” requieren
en algunos casos una cierta formalidad (por ejemplo, una forma escrita en
un soporte duradero) para un acto juridico especifico, y las leyes nacionales
a menudo requieren una forma escrita u otras formalidades. Especialmente
en lo que respecta a objetos especificos, en particular, terrenos y otros
bienes inmuebles. Se citan las obligaciones de donacién unilateral y los
contratos celebrados con los consumidores como ejemplos de restricciones
a los requisitos para la libre eleccién de la forma del contrato. Se concluye
argumentando la importancia de repensar los enfoques nacionales para
comprender la forma del contrato y su simplificacion juridica.

Palabras clave: derecho convencional; recodificacion; forma de
contrato; adecuacion de la legislacion; derecho privado.

Introduction

Despite the long history of development and legal traditions of domestic
private law, one should admit the dynamism of historical experience of
legal regulation. Modern tendencies of Europeanization of Ukrainian
private law, in particular conventional law, require constant rethinking and
clarification. Such a need was actualized with the granting to Ukraine of
the status of a candidate country for joining the EU and the deepening of
cooperation within the framework of economic relations, the strengthening
of requirements for the national legal system in the context of the
rapprochement of the legal systems of Ukraine and the EU.
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We must admit the fact of revolutionary amendments in the Ukrainian
private legal system after the adoption of the Civil Code of Ukraine in 2003.
The new idea of civil legislation required changes in the way of thinking,
understanding the role of law and justice in society. However, such
changes were based on close cooperation with the countries of the post-
Soviet space and therefore did not fully take into account the tradition and
democratization of conventional law, which already prevailed in European
countries at that time.

The content of the Civil Code of Ukraine of 2003 mostly did not include
the norms of conventional law recognized in the EU even taking into
account that the Partnership and Cooperation Agreement with the EU was
concluded back in 1994 and despite the fact that the developers considered
the traditions of German and French civil legislation.

As a result, there is the fact of the Civil Code of Ukraine, which, on the
one hand, determined the basic principles of private law regulation, but
could not deviate from the legal tradition that placed relations between
subjects of contractual relations on a certain regulated level (especially with
regard to such subjects as legal entities under private and public law).

Considering the above, the national conventional law within the modern
European integration vector should be reformed. The issues of the contract’s
form are of particular importance, since modern private law gives the form
an important meaning for establishing the actual fact of the obligation
itself, as well as its validity.

Part of the legal community still supports the importance and value of a
written contract’s form, especially in relation to b2b contracts. However, it is
necessary to state that the coordination of national policy and EU standards
on the form of the contract is the basis for the harmonization of conventional
law. The current legislation of the EU Member States, the EU in the whole,
and Ukraine, contains a sufficient number of differences regarding the
regulatory requirements for the contract’s form (Harmonization of contract
law, 2015: Article 142).

It is worth noting that the Concept of Recodification of Civil Legislation
of Ukraine began to be implemented at the level of legislation only in 2020.
The authors of the Concept of Updating the Civil Code of Ukraine claim
that the need for recodification stems from the logic of further systematic
transformation of society, including the formation of a real and effective
market economy as an integral component of civil society and the European
integration orientation of all components of society (The concept of
Updating the Civil Code of Ukraine, 2020: Article 5).

The study of the requirements for the contract’s form becomes relevant
also by the reason of spreading the practice of concluding electronic
transactions and the need to simplify the procedure for concluding the
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contract itself due to the lack of time, the impracticality of using the
written form of contracts for counterparties who have many years of
effective business practice (especially in case when we are talking about
international counterparties under the contract), including the currently
available admonition from the national legislation regarding the form of
purchase and sale agreements in accordance with the content of the United
Nations Convention on Contracts for the International Sale of Goods.

The purpose of the article is to determine the peculiarities of legal norms
regarding the contract’s form in the law of the EU and certain EU countries,
the problems of legalization of strict requirements within the civil legislation
of Ukraine in regard to the contract’s form and the consequences of its non-
compliance through the prism of bringing the legislation of Ukraine into
the compliance with the EU legislation. To reveal the purpose is possible
by solving the following objectives: to provide general characteristics of the
contract’s form under the law of the EU and EU Member States, to analyze
the current situation of Ukrainian civil legislation regulating the issue of the
contract’s form, to determine the development directions for the national
legislation in this area.

1. Methodology of the study

The article is based on the study of international legal acts, acts of the
European Union and Ukraine in terms of setting requirements in regard to
the contract’s form. The solution of the set objectives was made possible due
to the processing of materials published in the legal literature by national
researchers and comments on the “soft law” acts of the EU. The principles
of the research were regulatory legal acts of Ukraine, of certain European
countries, the “soft law” of the EU and international legal acts in the sphere
of regulating contractual relations.

Solution of the set objectives is possible by using the system of general
scientific and special methods of scientific cognition by the authors of the
article. Thus, the use of the dialectical method made it possible to reveal
understanding of the contract’s form and approaches to its norming.
The methods of analysis and synthesis contributed to reveal the current
situation of civil regulation of the contract’s form under the legislation of
Ukraine and the EU, to identify the archaic nature of the national legal
system and the need for its modernization.

The axiological method assisted to reveal the meaning of the contract’s
form for its validity. The formal and logical method made it possible to
identify the system of building directions for improving the civil legislation
of Ukraine in the researched area.
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2. Analysis of recent research

The contract’s form has repeatedly become the subject matter of domestic
and foreign research. The article by Maryna Velikanova “Theoretical issues
of concluding civil law contracts” should be the focus of attention among
the modern scientific works on the specified issue, which defines the general
procedure for concluding civil contracts, methods of their conclusion, as
well as considers the forms of civil contracts (Velikanova, 2011).

The scientific achievements of the scientist were used by the authors of
this research to establish specific features of written documents that confirm
the written form of the contract or are accompanying documents for the
execution of the contract. Serhii Tenkov in his scientific article defined the
specifics of the written form of the contract, the moment when the contract
becomes effective, and outlined the types of documents that can confirm
the fact of the written form of the contract (Tenkov, 2004).

The authors of this publication also used the definition of the written
form of the contract, which was offered by Anna Chuchkovska within her
dissertation research “Legal regulation of business contracts made through
telecommunication networks” (Chuchkovska, 2004, 35). One of the
authors of this article (Cherniak Olena) also repeatedly pointed out in other
publications the need to rethink the national system of legal regulation of
the contract’s form according to the European legal tradition (Dyminska,
2016; Cherniak and Abrosimov, 2020). The authors of the article also agree
with the conclusions made in the publication by Iryna Davydova regarding
the importance of regulating electronic contracts, the role of written and
electronic forms of contracts (Davydova, 2020).

Analysis of scientific research, as well as direct legal regulation regarding
the form of contracts, emphasizes the constant interest of scholars in this
problematic. This provision is due to the fact that unequal requirements
for the contract’s form within the Ukrainian legal system and in the EU
may suspend or complicate commercial and other relations under various
contracts, when its participants are residents of different countries. The
current domestic international private law follows the path of mandatory
written form for certain types of contracts, since it follows the United
Nations Convention on Contracts for the International Sale of Goods.

3. Results and discussion

3.1. Requirements for the contract’s form within the law of the
EU and certain European countries

Conventional law is a dynamic legal institution. Therefore, taking into
account the expansion of the scope of EU law to an increasing number of
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national legal systems, partial regulation in this area, which provides for
the possibility of establishing additional contractual mechanisms within
certain countries, is insufficient in our opinion. However, it should be noted
that these warnings were not an obstacle to systematic work within the EU
on the creation of informal unifications or acts of harmonization in the field
of conventional law.

It is also possible to state the fact that the work in this direction has
been suspended for the last few years. It can be explained by the EU’s
reluctance to legalize acts offered by various working groups. For example,
we can name the Principles of European Contract Law (PECL) (1995-2002),
Acquis Principles (2005), Draft Common Framework of Reference (DCFR)
(2009), etc.

Thus, the idea of a single EU Civil Code has been relegated to the
background, taking into account the withdrawal of Great Britain from
the EU, the general “crisis” of the EU as a political and legal entity, the
definition of additional powers of the EU in regard to the possibility of
establishing unified rules within private and legal sphere in general and in
the sphere of conventional law, in particular. However, those norms of soft
law, which have already been developed for several decades, demonstrate
an example of maximum consideration of the legal systems of the EU
Member States, international acts, the development of contractual relations
between residents of different countries, including within electronic
communications.

The issue of the contract’s form within the framework of EU law is mostly
considered through the interpretation of the content of the principle of
freedom of contract. There are several aspects of freedom as a fundamental
principle in private law. As a rule, freedom of contract includes the freedom
to choose the counterparty, the content and form of the contract (Dyminska,
2016).

These are the main ideas defined in DCFR and PECL. Freedom of
contract has the same meaning in the UNIDROIT Principles. Besides, the
parties can agree on the possibility of changing the terms of the contract
in any form that will differ from the form of the contract itself, or its
termination at any time.

European legislation and “soft law” act currently make exceptions only for a
limited range of contracts (the written form is mandatory for the safety conditions
of using products for consumers, for gift contracts, etc.), which is due to the
need to protect the interests of the participants of such contracts (Cherniak and
Abrosimov, 2020: 50).

The complexity of the formation of European conventional law is
caused, first of all, by the types of legal systems. Despite the fact that the
continental and general systems have common features regarding the
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conclusion of contracts through the traditional division into two expressions
of will (offer and acceptance), there are also differences that, at first glance,
seem impossible to correlate, which, among other things, concern the
very understanding of the contract and its form. As a result, a set of rules
balanced between different legal systems has been achieved within PECL
and DCFR, based on the United Nations Convention on Contracts for the
International Sale of Goods and the UNIDROIT Principles.

It does not mean that the contract’s formation rules set out in the PECL
and DCFR or their entire text have been created on the basis of combination
or dominance by selecting the most appropriate norms or rules that are
common to different legal systems.

On the contrary, the specified acts testify to their specific system, they are
built on the basis of ensuring commercial relations between the EU Member
States under the influence of developed trade practices and on the basis
of providing own autonomous interpretation of the rules of international
trade in accordance with the principles of uniformity and good faith. The
principle of freedom of the form in this context provides that the offer and
acceptance do not necessarily have to be in writing.

Besides, the Art. 2:101 of the PECL reduces the formal requirements
for concluding a contract so that a contract is considered concluded, if the
parties intend to be legally bound and reach a sufficient agreement without
any additional requirements. It means that a contract can be concluded
without the presence of formal and typical requirements of the common
law system (negotiation and custom). Such freedom is also in line with the
general principle embodied in the UNIDROIT Principles.

As a general rule, contracts regulated by the PECL and DCFR are not
subject to any form or evidentiary requirements to determine their validity,
effectiveness, or contractual intent. The contract can be concluded orally or
in writing, including by e-mail correspondence.

The Article 2:101 of the PECL makes it clear in this regard that a contract
should not be concluded or certified in writing, nor it is subject to any other
requirement regarding the form. The contract can be confirmed by any
means, including witnesses (Principles of European Contract Law, 1995-
2002). Accordingly, the Art. I1.-1:106 of the DCFR indicates that a written
form is not required for concluding, drawing up or confirming a contract
or other legal act, if no requirements are established regarding the form
(Principles, Definitions and Model Rules of European Private Law. Draft
Common Frame of Reference, 2009).

In some cases, the model rules themselves require a certain formality
(e.g. written form or written form on a durable medium) for a particular
legal act, and national laws often require written form or other formalities,
especially in relation to particular objects, namely land plots and other
immovable property.
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However, according to the drafters, the indication of such exceptions
is not justified within the scope of the studied acts, since it follows from
the general principle that special provisions prevail over more general
ones (Draft Common Framework of Reference, 2009: Art. 1.—1:102). Any
legislator using model rules is surely entitled to determine the obligation
of a written form or any other formality in relation to the conclusion of any
type of contract. However, it is important to establish the basic general rule,
according to which there are no formal requirements, unless otherwise
provided by law.

Thus, the principle of freedom of the form is widespread in the countries
of the continental system, although the common law systems have become
less strict with regard to the requirements for concluding contracts in
written. Writing or other formalities are not required for the validity of
the contract in most EU countries. It is applied, in particular, to France,
Denmark, Sweden, Finland, Greece, Germany, etc.

Polish legislation defines the principle of freedom of the contract,
according to which the contract must not be concluded or certified in
writing, and it is not subject to any other form requirement. However, there
are legal requirements regarding the form of certain contracts. Such forms
are: written, written with official certification of the date, written with
notarized signatures, notarial deed. The form requirement can perform
various legal functions, for example, to justify an action, to prove an action,
or to cause specific consequences of an action. Other restrictions may also
be established by the parties themselves (Act of 23 April 1964 Civil Code:
Article 76).

Certain reservations regarding the form are also found in the legislation
of EU countries. For example, if the defendant is not a commercial entity,
courts in France will not recognize proof of a contract for more than
€1,500 unless it is in writing. According to the Art. L.110-3 of the French
Commercial Code oral certification of contracts concluded between business
entities is allowed. Belgium and Luxembourg have similar rules regarding
the confirmation of the fact of the conclusion of the contract in relation to
its price (Act of 23 April 1964 Civil Code).

It is not admissible in the Italian legal system, with some exceptions,
to justify the conclusion of the contract by witnesses for contracts for a
specified amount. Besides, the Art. 2724 of the Civil Code of Italy provides
that witness evidence is admissible in all cases where there is prima facie
written evidence; if it was morally or materially impossible for the party
under the contract to provide any written evidence; when the contracting
party accidentally lost the documentary evidence (Italian Codice Civile,
1942).
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One of the cases, when a formal requirement regarding the form of the
contract may arise is certain unilateral donation obligations. A number of
legal systems establish formal requirements in such cases in order to provide
evidence that the promise was actually fulfilled (“the function of evidence”)
was to be legally binding and at the same time such regulation is aimed at
additional consideration by the parties regarding the conclusion of such
contracts and taking on obligations that may turn out to be burdensome or
impossible to fulfill. Such norming is defined in the DCFR within the Book
IV, Part H related to donation.

The importance of the written form within the scope of the researched
acts is also established for contracts concluded with consumers (Draft
Common Framework of Reference, 2009: Art. IV.G.—4:104). At the same
time, the requirement for a mandatory written form for pre-contractual
relations has already been established for a part of such relations at the EU
level.

Similar requirements are contained in the European Contract Code
(ECC) in regard to the form of the contract. In particular, the Art. 34 of the
ECC indicates the consequences of non-compliance with the form of the
contract, which is provided by law. The Article 37 provides for the freedom
of the contract’s form, where the parties who previously agreed on a certain
form of the contract, if it does not contradict the norms of the national
legal system, must adhere to this form while concluding the contract. Some
norms of the ECC also define the specifics of the written form for contracts
regarding real estate, donations, etc.

However, the ECC is an act of private and legal unification, which
currently imposes the strictest requirements regarding the contract’s form
(compared to the DCFR norms). The principles of contractual freedom
regarding the contract’s form are not so comprehensively defined and
establish that the restrictions are subject to purchase and sale contracts
for real estate, donation contracts and other contracts that are of special
importance and the form of the contract contributes to the additional
protection of the interests of the parties under such contracts (European
Contract Code, 2003: Article 34).

However, the Art. 185 of the ECC indicates that there are no special
requirements regarding the form of the contract for the purchase and sale
of movable property. Accordingly, the Art. 37 of the ECC indicates the
obligation to conclude a contract in writing only if it has been agreed by
the parties. In other cases, the principle of freedom of the form is applied
to purchase and sale contracts, where it is not mandatory to express the
contract in a special form. Except for the cases and for the purposes that are
directly provided by the rules of the ECC. Essentially, identical requirements
are contained in the Art. 11 of the United Nations Convention on Contracts
for the International Sale of Goods and the Art. 6 of Common European
sales law (CESL).
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However, there is a stipulation in the Article 36 of the ECC regarding
the purpose of proving the fact of the conclusion of the contract. This norm
establishes the requirements for the value of such a contract (5,000 euros)
or the legally established form of the act to confirm the conclusion of the
contract.

Thus, formal approachesin essence (with certain very narrow exceptions)
to determining the form of the contract are contained in the legislation of
most Member States in the sense that there are no general requirements
for a written or other form. However, the typical rules established by the
PECL and DCFR generally require formality in fewer specific cases than
many statutes. In our opinion, formal requirements can hinder the quality
of economic relations and can allow the parties to avoid obligations without
good reasons. Obviously, most systems have developed mechanisms to
limit unjustified deviations from the written form of the contract, but a
better approach is to direct such formal requirements to cases, when they
are really necessary, giving the priority and importance to the principles of
freedom and safety of the contract.

3.2. Problems of determining the contract’s form in the civil
legislation of Ukraine

Legal regulation of the contract’s form in the Ukrainian legal system
mainly consists in its established requirements and the consequences of
their violation. The task of the relevant requirements is the fact that they
should be able to more precisely record the relations of the counterparties,
remove all possible grounds for disputes in the future regarding the very
fact of concluding the contract and the content of its terms.

If there are additional requirements, contracts can be concluded only
in a certain form (forms). Strict legal regulation of the form of contracts is
undoubtedly of great importance both for the parties themselves and for the
entire civil turnover. The legal requirements in regard to the contract’s form
make it possible to more accurately and objectively record the relations of
the parties according to its terms, which is intended to facilitate the real
and proper execution of the contract in the future avoiding uncertainties
regarding certain terms of the contract and even the very fact of concluding
the contract.

Some legal norms provide a public nature to the act of recording a
contract. It is related to the state control over its execution for the benefit of
third parties, assistance to the parties in clarifying the legal consequences
of their legal actions, as well as information to concerned parties about
concluded contracts.

However, itis worth talking about the tendency of expanding the freedom
of the form of contracts within the modern conditions of Ukraine, according
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to which minimal formal requirements are imposed on the parties while
forming their legal relations. The reason for the need of such an extension is
that any additional requirement in regard to the contract’s form objectively
leads to the complication and slowing down of the contract conclusion
procedure. Obviously, when it comes to the transfer of ownership of real
estate or other contracts complicated by the object or party, we will not
assert the expediency of simplifying the form of such a contract. Within the
scope of the research, we just stated the expediency of simplifying the form
of contracts with the participation of individuals and legal entities, which
by their nature can be confirmed by the cost, accompanying documents or
actions that indicate the fact of concluding and executing such a contract.

The main provisions on the contract’s form are contained in the Civil
Code of Ukraine dated from January 16, 2003 (Civil Code of Ukraine, 2003),
which is significantly updated compared to the Civil Code of the Ukrainian
SSR of 1963 (Civil Code of the Ukrainian SSR, 1963). However, it did not
solve the existing problems, but laid the grounds for creating new ones.

Thus, the legislator removed the reference to the division of the written
form into simple and notarial from the special Article concerning the
form of the transaction, by indicating in Part 1 of the Art. 205 of the Civil
Code of Ukraine that “the transaction may be executed orally or in written
(electronic) form”.

Anna Chuchkovska notes that the written form of the contract is
a method of objectification of thoughts with the help of writing and
conventional signs on different carriers, the content of which is determined
by the mutual rights and obligations of the parties in the field of economic
activity (Chuchkovska, 2004).

The requirements for the written form are established in the Art. 207 of
the Civil Code of Ukraine. At the same time, there are two methods of written
transactions: 1) recording the content of the transaction in one document;
2) recording the content of the transaction in several documents, letters,
telegrams exchanged between the parties.

We should agree with Serhii Tenkov that all documents accompanying
the contract are divided into two groups: 1) documents related to the fact
of concluding the contract, i.e. confirming its written form; 2) documents
related to the execution of already concluded agreement. In this regard, it is
necessary to distinguish between written (or electronic) documents, which
are themselves the written form of the contract, and documents that are
written evidence of the fact of the existence of the disputed contract in oral
form (Tenkov, 2004).

The main feature, which assists to assign certain documents to the first
or second group is their ability to exist independently. Maryna Velykanova
explains, if a specific document mediates a certain operation arising from a
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specific contract, in this case it will be the document of the second group. If
this document reflects all the essential terms of the contract, it will be the
document of the first group (Velikanova, 2011).

In order to consider some documents as a written form of the contract,
they must contain all the essential terms of such a contract and they should
conclude that the parties have agreed to those terms. In this context, we face
another outdated domestic concept of the essential terms of the contract,
which is inherent in national legal proceedings and is absent in European
acts.

Part 4 of the Art. 639 of the Civil Code of Ukraine titled “Form of
Contracts” contains provisions that regulate the issue of mandatory
notarization of a contract in cases when the parties have previously agreed
on such certification. Besides, Part 1 of the Art. 54 of the Law of Ukraine
“On Notary” still has a reference to “mandatory notarial form”. Such
inconsistency of the legislator led to a wide discussion among scholars and
practitioners regarding the existence of the division of the written form of
contracts into simple and notarial in the current legislation.

Besides, in accordance with Part 3 of the Art. 640 of the Civil Code of
Ukraine “A contract subject to notarial certification is concluded from the
date of such certification”.

Clarifications and alterations to the Civil Code of Ukraine, which took
place in 2015 and are related to the use of information technologies while
preparing and concluding transactions, also attract attention, since the
practice analysis indicates noticeable shifts in the direction of simplifying
the conclusion of transactions.

In particular, it became possible to conclude contracts and execute other
transactions in electronic form, which provides for recording the terms of
the agreement not on paper, but with the help of electronic documents,
the familiarization of which must necessarily be accompanied by the use
of special equipment. Therefore, the electronic form of transactions arises,
which led to the introduction of amendments to the Articles 205 and 207 of
the Civil Code of Ukraine. The Law of Ukraine “On Electronic Commerce”

also introduced such concepts as “electronic trade”, “electronic transaction”,
“electronic contract”, etc.

However, it is necessary to talk not only about the electronic form
of the transaction, but about the formation of a new category, which is
a consequence of the formation of the informatization of society. This
possibility to perform transactions in electronic form without concluding
paper contracts, the presence of the parties during their conclusion, etc.
is only a “transitional” stage and provides the grounds (basis) for the
formation of transactions of a “new type” (so-called “smart” agreements,
which are more often denoted the term “smart contracts™).
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Iryna Davydova rightly points out:

Customary (traditional) transactions, as a result of the spread of information
technologies, are transformed into electronic transactions, smart contracts,
etc., which can be concluded by legal entities without personal contact, paper
texts of contracts, personal (handwritten) signatures, etc. It is a new phase of
the development, a turning point that should take place not only in the field of
technical support for the possibility of concluding such transactions, but also in the
consciousness of every person (Davydova, 2020: 19).

According to the Concept of Recodification of Civil Legislation, it is
necessary to rethink the provisions on the forms of transactions, because
it is impossible to ignore the scientific and technical development that
contributed to the emergence of internet banking, smart contracts,
e-commerce, etc. In this aspect, attention will be paid to formulating
modern approaches to understanding and regulating the forms, which may
contain transactions. Given this, “it is suggested to pay attention to the
provisions on the written form and signature contained in the Articles I.-
1:106, 1.-1:107; as well as on the calculation of terms (Art. I.-1:110) of Book
I “General Provisions” DCFR” (The Concept of Updating the Civil Code of
Ukraine, 2020: Articles 113-114).

Understanding the complexity of proving the fact of the contract’s
conclusion, as well as executive discipline, which takes place in Ukraine
in contrast to European law and the European contractual tradition, the
authors of this research insist that the requirements for the contract’s form
should be simplified in the sense that the parties independently have to
resolve the issue of such a form. Nowadays, those realities that exist in
Ukraine in regard to electronic digital signatures and electronic documents
circulation only indicate that it is difficult for the parties to certain contracts
having different jurisdictions or locations to conclude contracts quickly
and efficiently and accordingly to fulfill them taking into account the
requirements regarding the contract’s form.

Conclusions

The expansion of the sphere of private and legal contractual regulation
of social relations, including due to the increase in the role of the contract
as an important regulator of such relations, currently requires rethinking of
the concept of domestic conventional law. Such changes are also caused by
the Europeanization of domestic private law. The specified processes will
definitely be complex and long-term, taking into account the approaches
suggested at the EU level in regard to understanding the principles of
conventional law, the general principles of regulation related to the
definition of its form.



Olena Cherniak, Sergii Panchenko, Mykola Stefanchuk y Alla Kiryk

126 Requirements for Contract’s Form According to Ukrainian and EU Laws

However, such changes are not so much a tribute to cooperation with the
EU, but an urgent need at the present time, because without large-scale and
in-depth work on the conventional law system, there will be the moment
when effective private legal cooperation of business and private individuals
with counterparties from other countries becomes impossible. In addition,
the number of opportunities and formations of written counterparts of
contracts, which is currently provided by the development of the Internet,
should only accelerate the formation and operation of the contractual
concept, and not slow it down due to the need to comply with formalized
written forms with the seals and other requirements.

Therefore, it is currently important to move away from the regulation
of issues related to the contract’s form, without dividing it into separate
requirements for the form of contracts for different types of participants in
civil relations.

It is also necessary to talk about changing the essence of contractual
relations considering the principles of maximum protection of the
contractual relationships participants from its non-fulfillment or improper
fulfillment, to the formation of such a legal concept and consciousness that
will adjust to contractual hygiene and responsibility, when the counterparty
concluding the contract directs all real opportunities for the fulfillment
of own obligations, and not looking for options, how not to fulfill such
contractual obligations.
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Lucha contra la financiacion del terrorismo en las
condiciones de agresion militar en el territorio de
Ucrania

Resumen

El articulo analiza las amenazas terroristas modernas en el contexto de
las operaciones militares en el territorio de Ucrania, que estan asociadas no
solo con ataques terroristas en instalaciones de infraestructura critica, sino
también con el uso activo de activos financieros, las dltimas tecnologias e
instrumentos financieros innovadores. Se llevo a cabo un anélisis de los
conceptos de «terrorismo militar», «financiamiento del terrorismo», asi
como del sistema ucraniano de lucha contra la legalizaciéon del producto
del delito, el financiamiento del terrorismo, que permiti6 determinar
y evaluar la principales tendencias y direcciones de desarrollo de tales
contramedidas, para indicar las deficiencias existentes y desarrollar
mecanismos para mejorar el sistema analizado a nivel local e internacional.
Se llegd a una conclusion sobre la necesidad de fortalecer la cooperacion
interdepartamental e interestatal, establecer vinculos entre las estructuras
antiterroristas regionales de las fuerzas del orden y los servicios especiales,
y utilizar unidades y unidades de las fuerzas armadas en la lucha contra el
terrorismo militar.

Palabras clave: financiamiento del terrorismo; terrorismo militar;
legalizacion de fondos; contraterrorismo; unidades de
las fuerzas armadas.

Introduction

Terrorism is one of the most threatening socio-political and socio-
economic phenomena of the modern world. Global world security, as well
as the security environment of individual regions, not to mention even
individual countries — all this is the object and actual sphere of manifestation
of terrorist activity of the relevant associations, groups, troops (forces). Its
extreme form of manifestation — acts of military aggression, terrorist attacks
on critical infrastructure facilities and harmful industrial productions not
only cause damage by the very fact of committing attacks, but have negative
socio-economic consequences of large and long-term scales. Globalization
and transnationalization of production, movement of capital and labor
reserves, informatization and digitization of social and economic processes
— all this creates new opportunities for the development of terrorist groups.

According to the conclusions of the vast majority of the world’s leading
experts, and this is obvious in our opinion, the real and potential threats
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caused by international state terrorism on the part of the Russian Federation
(hereinafter — the RF)are currently the most likely and most dangerous for
Ukraine. Since the beginning of the Russian aggression and annexation of
Crimea, as well as the direct participation of the armed forces of the RF
in terrorist activities, the direct leadership of illegal armed forces in the
Donbas, the large-scale arming and training of terrorists, the situation in
Ukraine has fundamentally changed (Grynenko et al., 2015).

Terrorist activity in Ukraine has its own characteristics. On the one
hand, it contains signs of international terrorism that threatens European
and global security, and on the other hand, it is one of the means of waging
a hybrid war of the RF against Ukraine. At the beginning of the anti-
terrorist operation in 2014, terrorist activities were mostly expressed in the
commission of explosions, shelling, killings, hostage-taking, obstruction of
the Organization for Security and Cooperation in Europe (hereinafter — the
OSCE) monitoring mission. Recently, it has become open, comprehensive
and massive, combined with special information operations, cyberattacks
and cyber incidents, as well as encroachments against critical infrastructure.

The mentioned circumstances create a need to change the approaches to
combating and fighting international terrorism, placing new emphasis on
preventive measures, wider application of modern technologies in the field
of detection and monitoring of potential terrorists.

1. Methodology of the study

In scientific work, in accordance with its purpose, tasks, object and
subject, general scientific and special methods of cognition are used. An
active methodological approach is used to learn the essence of international
terrorism, terrorist financing, the subject, object, mechanism and results
of combating the financing of terrorist activities. The use of the historical
method contributed to the analysis of individual stages of combating the
financing of terrorism in some countries.

The logical-dogmatic method was used in the interpretation of the
categorical parastatus used in the study. The comparative legal method is
applied to the study of foreign and international experience in combating the
financing of terrorism. The system-structural method of knowledge made
it possible to reveal the directions of combating the financing of terrorist
activities, to assess its role in the strategy of waging a hybrid war of the RF
against Ukraine, to analyze the quantitative and qualitative indicators of
terrorist crimes, to develop measures to combat terrorist activities.



CUESTIONES POLITICAS

Vol. 41 N° 79 (2023): 128-141 131

2. Analysis of recent research

Considerable attention was paid to the study of various aspects of
manifestations of terrorism (terrorist activity) and counteraction to this
phenomenon by domestic and foreign scientists and practitioners (Tkach,
2013; Malyy, 2016; Tierney, 2018; Zharovska, 2019; Morse, 2019; Wall,
2020). However, their research in this area does not exhaust all aspects
of international legal countermeasures to the financing of terrorism, in
particular military terrorism, as a certain system of war crimes and military
practices connected with it, the manifestations of which are extremely
relevant at the current stage of Ukrainian resistance to Russian terror.

Thus, it is obvious that there is an urgent need for a comprehensive
analysis of such phenomena as: «military terrorism» as a key legal
phenomenon and determination of its role and place in the system of
international legal order and peace security, «financing of terrorism»,
counter-terrorism». The problematic nature of this issue is also due to the
fact that the RF constantly tries to export terror and spreads this strain, the
strain of «wars» throughout the world.

3. Results and discussion
3.1. The essence of military terrorism and terrorist financing

Today, the problem of ensuring peace and international security
is almost the most urgent for every country in the world. Terrorism is a
socially dangerous activity that consists in the deliberate, purposeful use
of violence by taking hostages, arson, murder, torture, intimidation of the
population and authorities or committing other attacks on the life or health
of innocent people or threatening to commit criminal acts with with the aim
of achieving criminal goals (On The Fight Against Terrorism, 2005).

Separating the issue of military terrorism from the general system of
the international legal definition of «terrorism», it should be noted that
the famous Israeli journalist and public figure A. Entova once noted that:
«Terror is the war of the fourth generation... And in war, people must
behave morally, and in war there are things that are permissible, there are
things that are necessary, and there are things that are unacceptable that
you can do without, and if you can do without, you have to do without»
(Asya Entova in the 2nd part of the program «With capital letters» explains
what Herzl is guilty of and whether « democracy is organized blackmail»,
2016).

The «International Convention on the Suppression of the Financing of
Terrorism» emphasizes that it is about harming people who do not take
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an active part in hostilities. It follows that terrorism is armed violence, but
not that in which the state participates. The battle is not conducted by a
regular army and the object of attack in it is not the military, but the civilian
population, and today it is usually the masses, not the elite. The goal of the
terrorist war is territorial conquest, with the goal of changing society itself.
It is in such cases that «war» can take the form of terrorism.

Considering «military terror» through the prism of «war», it should be
noted that on the one hand, modern terror is indeed a war, since modern
terrorists use armed violence using their regular armed forces — on the
other hand, terrorists operate in conditions of formal peace between states
, but their main calculation is not based on the power factor, which they do
not have much of, but on the creation of public pressure or an anti-moral
civil position.

At the same time, one should understand the difference between the
concepts of «terror» and «terrorism»: terror is the subject of a crime, the
state, the object of encroachment is the population; terrorism - the subject
of the crime is a person, a group of persons, the object of the attack — the
state, state institutions.

Thus, «military terrorism» is armed violence by military formations
(private military formations) of the regular army of the aggressor state
against the civilian population, which is carried out for the purpose of
waging a war of aggression and involves the annexation of territory using
terrorist methods.

It is undeniable that international military terrorism and its financing
is a threat not only to human rights, the rule of law and democracy, but
to all internal and international security. Therefore, such threats require
their study and analysis, as well as the strengthening of international
determination and multilateral cooperation at all levels.

The intensification of terrorism and separatism in Ukraine, which is
taking place against the background of active military operations caused by
the aggression of the RF, formulates the task of combating their financing
in a new way and requires the adoption of strict measures to control
financial flows. Therefore, the activity of identifying and effectively blocking
the channels of financial support of terrorist and separatist organizations
should be one of the key areas of the long-term strategy of state institutions.

The main external factors that increase the threat of terrorism include:
Ukraine’s geopolitical position at the intersection of the spheres of influence
of the RF, Western countries, the USA, Turkey, and the countries of the
Muslim world; the existence of migration flows through Ukraine from
terrorist-dangerous regions; terrorist activities of RF mercenaries and
sabotage and intelligence groups; large-scale illegal supplies of almost all
types of weapons from the RF to some areas of the Donetsk and Luhansk
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regions occupied by it; powerful information war of the RF against Ukraine,
etc.

Among the internal factors of heterogeneity, the following should
be singled out: a combination of criminal and terrorist activity, which
is manifested in the involvement of representatives of criminality as
perpetrators of terrorist attacks and mercenaries during the military
aggression of the RF; corruption of certain sectors of society; spread of
illegal weapons circulation in Ukraine; low efficiency of law enforcement
and judicial systems of government; heating up «separatist sentiments»
(Shamara et al., 2011).

Terrorist activities require financial support. At the same time, the
practice of combating the financing of terrorism by the international
community shows the fact that terrorist organizations seek to use the
simplest, most accessible and understandable methods of transferring
funds.

A specific feature of the formation of financial resources by terrorist
organizations is that the sources of funding can have both legal and
illegal origins — criminal activity, drug trafficking, human trafficking,
smuggling, corruption. Therefore, the concepts of «money laundering» and
«terrorist financing» are often related to each other, because individuals
and organizations that finance terrorism carefully disguise the real origin
and direction of funds, which makes it difficult to identify them. However,
unlike money laundering, which is mostly aimed at concealing the source of
income, the main goal of individuals involved in the financing of terrorism
is primarily to conceal the nature of the financed activity (Combating
the Financing of Terrorism: Investopedia, 2020). Sources of funds that
move through the financial sector can also have a completely legal nature.
Typically, terrorist financing includes not only the financing of terrorist acts
as such, but also the support of criminal infrastructure.

Thus, the financing of terrorism involves not only the preparation and
execution of terrorist acts, but also the provision of their organizations,
propaganda of ideology, recruitment, training and training of new
members of the organization, payment of bribes, movement between
cities or countries. In addition, part of the funds can be used to create the
appearance of legal activity, in particular controlled structures engaged in
commercial or credit-financing activities (Financing of terrorism, 2020).

Financial support for terrorist and separatist activities can occur both
through the direct transfer of assets, funds and weapons, and remotely, that
is, using the services of the financial system (State Financial Monitoring,
2014).

It is possible that terrorist organizations and separatist movements
independently ensure their existence in places of particularly active presence
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by exploiting the local population, mining, processing and production
facilities in the region of presence. So, for example, in the temporarily
occupied regions of Ukraine, enterprises, in particular, from coal mining,
are captured and exploited. Other businesses and the population are forced
to pay so-called «taxes» collected by representatives of the occupiers,
terrorist organizations and separatist movements.

Criminals can use a number of methods that involve the use of financial
infrastructure in order to cover up the financing of terrorism. Banks, non-
banking institutions, charitable organizations, non-profit organizations,
and alternative money transfer systems may be involved in the financing of
terrorist activities.

The movement of funds can be carried out both through international
funds transfer systems and through small regional payment systems. The
development of the latest payment technologies, the ease and speed of
financial transactions on a global scale, combined with a large number of
unofficial (or semi-official) money transfer systems create prerequisites
for the growing risks of using the financial system for terrorist financing
purposes (Combating the Financing of Terrorism: Investopedia, 2020).

RF’s military invasion of Ukraine, which was transformed into a full-
scale war, became a catalyst for the functioning of terrorist organizations,
which re-formulates the task of combating their financing and requires
effective preventive measures to control financial flows.

Although financial support in today’s conditions comes mostly from
outside, the probability of movement of funds through financial institutions
within the countryis also high, which is caused by more effective mechanisms
foridentifying and verifying clients of banking institutions, more established
cooperation with specially authorized bodies. The foregoing led to the
conclusion that the procedures of the non-banking sector to combat money
laundering and the financing of terrorism are inferior in their effectiveness
to banking ones and need to be improved.

In the context of compliance with the requirements of the law, financial
institutions should focus their activities on the use of a risk-oriented
approach in the process of identifying and verifying customers, monitoring
their transactions, timely identifying and blocking financial transactions
for which there is a suspicion that they may be related to the financing of
terrorism. Important for the establishment of barriers to the movement
of funds to terrorist organizations is the prompt exchange of information
between the financial sector and law enforcement agencies, as well as
cooperation with the authorities responsible for the fight against terrorism
of other countries.

In-depth research on countering the financing of terrorism and
the proliferation of weapons of mass destruction will require funding
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schemes for terrorist organizations, the financial instruments they use,
and mechanisms to counter the attraction of funds from abroad by such
organizations. At the same time, special attention is paid to the peculiarities
of using innovative financial instruments, in particular cryptocurrencies,
for which there is currently no proper regulation and supervision, to attract
funds from terrorist organizations.

Evaluation of legislative initiatives and practical measures in the
context of the implementation of the best world practices in the field of
cooperation with manifestations of terrorism indicates that counteraction
to the financing of terrorism is characterized by the adoption of regulations
that should take into account not only the need to criminalize all socially
dangerous manifestations of terrorist activity, but also be accompanied by
strengthening international and interdepartmental cooperation between
special services and law enforcement agencies, strengthening control over
crossing state borders and countering the financing of terrorism.

It is worth emphasizing that the methods of financing terrorist
organizations evolve in parallel with the development of the capabilities of
the financial sector in the field of money movement, therefore, along with
typical, established instruments, those that involve complex cross-border
multi-channel schemes, the detection of which can become a difficult task
for financial institutions, may well be used. Often, financial institutions,
primarily banks, act as the main mediators of financial transactions.

It is natural that in the case when such a significant share of financial
flows in the country moves through banks, the risk of carrying out terrorist
financing operations using the banking sector should be considered quite
high. Synergy of efforts and interaction of banks and non-bank financial
institutions, the State Financial Monitoring Service, as well as law
enforcement agencies is of great importance for effective countermeasures
against the financing of terrorism.

Ensuring the prompt exchange of information between the public and
private sectors, between the financial sector and law enforcement agencies
should become an integral element in building a strategy to combat the
financing of terrorism (Thony, 2001).

We share V. Rysin’s point of view that special emphasis should be placed
in such cases on the procedure for investigating criminal offenses related to
the financing of terrorist activities and the effectiveness of law enforcement
agencies, because informing banks about suspicious financial transactions
and stopping such transactions is insufficient in the event, when in the future
their initiators or beneficiaries are not brought to criminal responsibility
(Rysin, 2020).

Special attention should be paid, among other things, to the identification
of those persons in terrorist organizations who are engaged in the collection
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and accounting of financial funds. For this, law enforcement agencies
need, among other things, to concentrate their efforts on conducting
investigations into the final recipients of funds in terrorist organizations,
not only on finding out the sources of funds.

Consequently, the relevance of challenges and potential threats caused
by international terrorism is increasing for Ukraine, which is caused by the
terrorist activities of mostly Russian terrorist mercenaries and sabotage
and intelligence groups, and less often by the expansion of Ukraine’s
political, economic, humanitarian and cultural ties with the countries
of the world where armed conflicts, the participation of the Ukrainian
military contingent in peacekeeping operations. The foregoing encourages
the further development of the anti-terrorist security system, which would
meet the standards of developed countries, in order to create an effective
mechanism for preventing, responding and countering terrorist threats.

3.2. International mechanisms for combating military
terrorism and its financing

According to V. Rysin and A. Stepanova, the tools for countering
the financing of terrorism are the most effective means in the system of
countering such manifestations and their spread in the global dimension
(Rysin and Stepanova, 2020). We agree with this point of view, although we
consider an alternative vision to be acceptable. proposed by A. Bergeneva.
Thus, the researcher points out that the policy and methods of the EU’s
fight against terrorism have a utilitarian character only when they acquire
the necessary spread or recognition outside the EU (Bergeneva, 2022).

This thesis is relevant due to the fact that terrorism is increasingly
becoming a global phenomenon, and therefore its support, dissemination
and financing do not necessarily have sources that can be combated
or destroyed with the help of the EU legal system or that are within the
jurisdiction of the EU.

Currently, the institutional support of the process of combating money
laundering and terrorism financing in Ukraine remains a weak link of the
national countermeasures system and has certain shortcomings.

The most significant ones include; lack of effective control by state
regulators over the implementation by the subjects of primary financial
monitoring of the provisions of national legislation; frequent disregard of
established procedures in the banking system and, as a result, large-scale
use of banks in criminal money laundering schemes; lack of established
interdepartmental cooperation by the interstate financial monitoring
service and law enforcement agencies; lack of cooperation between law
enforcement agencies and the judiciary; the absence of a procedure for
the return of proceeds obtained through criminal means, as a result of the
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legalization of funds or the financing of terrorism, which were exported
abroad.

The transnational and international nature of terrorist activity makes
the efforts of one country or groups of countries insufficient. For its effective
counteraction, and in particular in the context of the destruction of sources
of funding, the EU simply cannot do without international support, as well
as in matters of the use of armed forces or police missions to fight against
its most radical manifestations, if only due to the fact that it is the military
the contingent, unlike police missions, has a corresponding UN mandate.

Therefore, during the development of the Directive of the European
Parliament and the Council of the EU No. 2005/60/EU «On the prevention
of the use of the financial system for the purpose of money laundering and
financing of terrorism» and the Directive of the European Parliament and
the European Council of 20.05.2015 No. EU 2015/849 was it is recognized
that money laundering and terrorist financing are usually carried out in
an international context. Measures taken exclusively at the national level
or even at the level of the EU only, without international coordination and
cooperation, will have very limited results.

Measures approved by the EU in this area should be coordinated
with other measures taken in the framework of other international
initiatives. Community measures should continue to take into account the
Recommendations of the Group for the Development of Financial Measures
to Combat Money Laundering, which is the main international institution
in the field of combating money laundering and terrorist financing
(On Preventing The Use Of The Financial System For The Purpose Of
Money Laundering And Terrorist Financing: Directive Of The European
Parliament And Council Of The EU, 2005). Thus, at the level of its own
legal documents, the EU recognizes the need for international cooperation
in countering terrorism.

It should be noted that with regard to the investigation of the financing
of terrorism, in July 2018 the European Parliament adopted a directive to
the 5th Anti-Money Laundering Directorate, which is aimed at increasing
transparency by establishing publicly accessible registers for companies;
expanding the powers of EU financial intelligence units; restrictions
on anonymity, users of virtual currencies and wallets, as well as prepaid
payment cards; expanding the criteria for evaluating third countries with
a high level of risk and improving the guarantees of financial transactions.
The introduction of this directive was a reaction of the EU countries to
the growing threat of terrorism and an attempt to establish the strictest
possible control over financial transactions and instruments that can be
used to finance terrorist activities. Ukraine’s reaction to AMLD5 was the
adoption of a new version of the basic law on combating money laundering
and terrorist financing, as well as the implementation of certain projects
(Kolesnik, 2019).
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In this regard, Z. Gbur and S. Koshova draw attention to the aspect that
international counterterrorism with the use of armed forces requires, in
addition to destroying the channels of financing terrorist organizations,
also disrupting the ways and channels of coordination of their activities
(Gbur and Koshova, 2021).

The recognition of the RF as a terrorist state on October 13, 2022 in
the resolution of the Parliamentary Assembly of the Council of Europe
(PACE) is one of the most important historical diplomatic decisions (This
is a political signal: Zelenskyi on the PACE decision to recognize Russia as
a terrorist, 2022). At the fall session in Strasbourg, the PACE considered a
resolution condemning RF’s actions in Ukraine as a war crime, a violation
of international law, and a threat to international peace and security.

In general, it should be noted that the international legal system of
countering and fighting terrorism currently gravitates towards solving the
issues of countering and preventing terrorist manifestations, destroying the
financing channels of the relevant organizations, but pays little attention
to the coordination and consolidation of efforts to use armed forces in
the fight against such manifestations. including in the context of the
expansion of such cooperation and the involvement of police structures and
formations that would solve the issue of bringing to international criminal
responsibility persons guilty of terrorism.

There is no doubt that Ukraine’s use of the scientific material and
practical experience accumulated by the world community in the further
improvement of the national system of combating international military
terrorism, legalization of proceeds obtained through crime and financing
of terrorism is of crucial importance, as it significantly accelerates the
integration process of the state into the international system of cooperation
and mutual assistance. in the fight against this negative higher, one of the
varieties of transnational criminal activity.

Finally, we note that the problem of combating terrorism is multi-
level, the solution of which must be sought in a multilateral partnership
with state structures. Despite all international efforts, terrorism not only
does not weaken its position, but on the contrary expands its influence.
Terrorists, drawing up a plan of operations, even provide for its coverage
in the mass media. Such activity is similar to sabotage and reconnaissance,
and therefore once again justifies the expediency of using parts and
combinations of armed forces for their neutralization.
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Conclusions

The functioning of terrorist organizations in the conditions of war
formulates the task of combating military terrorism and financing in a new
way and requires effective preventive measures to control financial flows.
In conditions where financial support comes mostly from outside, the non-
banking sector’s anti-money laundering and terrorist financing procedures
are less effective than banking ones and need improvement.

Financial institutions should focus their activities on the application of
a risk-oriented approach in the process of identifying and verifying clients,
monitoring their transactions, timely identifying and blocking financial
transactions that are suspected to be related to the financing of terrorism.

In the aspect of combating the financing of terrorism and the
proliferation of weapons of mass destruction, special attention needs to
be paid to the financing schemes of terrorist organizations, the financial
instruments they use, in particular cryptocurrencies, in respect of which
there is currently no proper regulation and supervision, in order to develop
effective mechanisms to counter the attraction of funds from abroad.
Effective exchange of information between the financial sector and law
enforcement agencies, as well as cooperation with other countries’ counter-
terrorism agencies, is important for establishing barriers to the flow of
funds to terrorist organizations.

The international legal system of combating and combating terrorism
should focus on coordinating and consolidating efforts to use units and
units of the armed forces in the fight against such manifestations, expanding
cooperation and involving police structures and formations that would
solve the issue of attracting international criminal liability of persons guilty
of terrorism and its financing.
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Prevencion de la violencia doméstica como una de
las areas prioritarias de la actividad policial preventiva:
Normativa legal y experiencia internacional

Resumen

El objetivo de la investigacion fue estudiar las normas de la legislacion
ucraniana e internacional vigente, las posiciones de los cientificos,
literatura educativa y de referencia, asi como datos estadisticos, para
determinar la posicién juridica de la Policia Nacional como sujeto de
prevencion y contramedidas contra familias victimas de violencia. En su
contenido basico el articulo da a conocer la posicién juridica de la Policia
Nacional como sujeto de prevencion y accion contra la violencia doméstica,
desempenando funciones preventivas, policiales y de proteccién de los
derechos humanos. En este contexto, se determin6 que la Policia Nacional,
como autoridad publica, implementa medidas especiales para prevenir y
contrarrestar la violencia doméstica, aplicando, de ser necesario, medidas
de coercion administrativa contra los infractores. La base metodologica de
la investigacion fue el anélisis juridico y sistémico comparativo, el método
juridico formal, el método de interpretacion, el método hermenéutico, asi
como los métodos de analisis y sintesis. Como conclusion se observa que un
aspecto importante para mejorar las actividades de la Policia Nacional en
Ucrania es generar confianza en las familias afectadas, que temen denunciar
los hechos de violencia doméstica por temor a la condena de la sociedad.

Palabras clave: experiencia internacional; violencia doméstica;
regulacion legal; tareas preventivas; unidades policiales
de actividades preventivas.

Introduction

Bringing the standards of professional training and official activities
for the prevention of domestic violence by the police units carrying out
preventive activities of the National Police of Ukraine in line with the
generally recognized norms and standards in international relations, as
well as the relevant standards of European and other countries is one of the
main directions of reforming the law enforcement system of Ukraine.
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According to the new administrative and territorial structure, the
Resolution of the Verkhovna Rada of Ukraine dated July 17, 2020. No.
807-IX “On the Formation and Liquidation of Districts” (Law of Ukraine,
2020) has introduced new organizational and staff changes in the structure
of territorial bodies, police units that determines the development and
definition of the following categories: goals, objectives of activities,
structural and organizational, and competence elements aimed at ensuring
human rights and freedoms, the interests of society and the state, and
domestic violence prevention.

1. Literature review

The works of administrative scientists are devoted to the general
theoretical aspects of the organizational and legal basis of the police
of Ukraine. As for the study of the goals, objectives, forms and methods
of activity of the units of the preventive service of the National Police of
Ukraine for the prevention of domestic violence in the modern Ukrainian
administrative legislation and in the context of reforming the system of
the Ministry of Internal Affairs (hereinafter referred to as the Ministry of
Internal Affairs) of Ukraine, there are only isolated scientific developments
(Nehodchenko, 2003).

The goal of the article is to define the powers of preventive police units
to prevent domestic violence, as well as to disclose the main organizational
and legal forms, methods and measures in the field of preventing domestic
violence.

2. Materials and methods

The study is based on the works of foreign and Ukrainian researchers
on methodological approaches to understanding the preventive activities of
the National Police of Ukraine in countering domestic violence under the
current scenario.

The application of the epistemological method has enabled to clarify
the essence of the preventive activity of the National Police of Ukraine on
countering domestic violence, the logical and semantic method - to deepen
the conceptual apparatus and to determine the essence of the preventive
activity of the National Police of Ukraine on countering domestic violence
in the present settings.

To get an idea of the specifics of the preventive activities of the National
Police of Ukraine in countering domestic violence in the present settings over
the past five years, we have analyzed statistical data, which, unfortunately,
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are not based on all the canons of statistical generalization, since we have
not had access to all blocks of information, but thanks to the available data,
we have managed to analyze the preventive activities of the National Police
of Ukraine in countering domestic violence in the present.

3. Results and discussion

In accordance with paragraph 5 of Article 1 of the Law of Ukraine
“On Prevention and Counteraction to Domestic Violence”, prevention of
domestic violence means the system of measures implemented by executive
authorities, local self-government bodies, enterprises, institutions and
organizations, as well as citizens of Ukraine, foreigners and stateless
persons who are in Ukraine legally, and aimed at raising public awareness
of the forms, causes and consequences of domestic violence, forming an
intolerant attitude to violent behavior in private relations, caring attitude
to affected persons, primarily to affected children, eliminate discriminatory
attitudes about the social roles and responsibilities of women and men, as
well as any customs and traditions based on them.

The powers of the preventive units of the National Police of Ukraine in
the field of preventing and countering domestic violence include:

1. identification of facts of domestic violence and timely response to
them;

2. receiving and reviewing applications and reports of domestic
violence, including consideration of reports received by the call
center for preventing and countering domestic violence, gender-
based violence and violence against children, taking measures to
stop it and provide assistance to affected persons, taking into account
the results of risk assessment in accordance with the procedure
determined by the Central Executive Authority that ensures the
formation of state policy in the field of preventing and countering
domestic violence, together with the National Police of Ukraine;

3. informing affected persons about their rights, measures and social
services that they may use;

issuing urgent restraining orders against abusers;

taking abusers for preventive registration and conducting preventive
work with them in accordance with the procedure established by
law;

6. monitoring the implementation of special measures to counteract
domestic violence by abusers during their validity period;
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cancellation of permits for the right to purchase, store, carry weapons
and ammunition to their owners in the event of domestic violence,
as well as the seizure of weapons and ammunition in accordance
with the procedure established by law;

interaction with other bodies that carry out measures in the field
of preventing and countering domestic violence, in accordance with
Article 15 of this Law;

reporting to the Central Executive Authority, implementing the state
policy in the field of preventing and countering domestic violence,
on the results of the exercise of powers in this area in accordance
with the procedure determined by the Central Executive Authority
that ensures the formation of state policy in the field of preventing
and countering domestic violence (Law of Ukraine, 2015).

Of particular note is that in accordance with the Order of the Ministry
of Internal Affairs dated December 19, 2017 No. 1044 “On Approval of
Instructions for Organizing the Work of Juvenile Prevention Units of the
National Police of Ukraine” (Law of Ukraine, 2017), the main tasks are as
follows:

preventive activities aimed at preventing children from committing
criminal and administrative offenses, identifying the causes and
conditions that contribute to this, and taking measures within their
competence to eliminate them;

keeping preventive records of children who are prone to committing
offenses, and conducting individual prevention measures with them;

participation in establishing the location of the child in the event
of his/her unknown disappearance or obtaining data for this
purpose in the criminal proceedings opened on the fact of the child’s
unknown disappearance;

taking measures to prevent and counteract domestic violence
committed by and against children, as well as child abuse;

taking measures to prevent child neglect, including the
implementation of police custody of minors;

carrying out activities related to the protection of the child’s right to
general secondary education.

Special measures to combat domestic violence include:

1.

2.
3.

an emergency prohibition order against the abuser;
a prohibitory injunction order against the abuser;

taking the abuser on preventive registration, conducting preventive
work with the abuser;
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4. referral of the abuser to the abuser program.

In accordance with paragraph 16 of Article 1 of the Law of Ukraine “On
Preventing and Countering Domestic Violence”, an emergency prohibition
order is a special measure to counteract domestic violence, which is used by
authorized units of the National Police of Ukraine as a response to the fact of
domestic violence and is aimed at immediately stopping domestic violence,
eliminating the danger to the life and health of victims and preventing the
continuation or repetition of such violence (Law of Ukraine, 2017).

This emergency prohibition order is issued if there is an immediate
threat to the life or health of the injured person in order to immediately
stop domestic violence, prevent its continuation or recommission. This
legal instrument is regulated in more detail in Article 25 of this Law.

Measures that may be applied on the basis of an emergency prohibition
order include: an obligation for the abuser (the person who has committed
domestic violence) to leave the place of residence (stay) of the injured
person; a ban on the abuser to enter and stay in the place of residence (stay)
of the injured person; a ban on the abuser in any way to contact the injured
person. In relation to minor abusers who have a common place of residence
(stay) with the injured person, these first two measures are not subject to
application.

It should be noted that the Law of Ukraine “On Preventing and Countering
Domestic Violence” gives the safety of the affected person priority even over
the property rights of persons to housing (Law of Ukraine, 2017). Therefore,
part 3 of Article 25 of this Law provides for the possibility of issuing an
emergency prohibition order in relation to residential premises that belong
exclusively to the offender, provided that such housing is the place of joint
residence (stay) of the injured person and the offender.

At the same time, the police are empowered to evict the offender from
such residential premises, if the emergency prohibition order provides for
an obligation to leave the place of residence (stay) of the injured person,
and the offender refuses to voluntarily leave it. The urgency and out-of-
court nature of the adoption determine the validity period of an emergency
prohibition order, which is not more than ten days._

Consequently, an emergency prohibition order is applied by the police
if there is a threat to the injured person and for the purpose of immediately
countering an act of domestic violence. That is, at the time of issuing this
order, the person in respect of whom it is issued has not been found guilty of
committing domestic violence in criminal proceedings or an administrative
offense.

In general, this approach is somewhat similar to the detention of a
suspected person during the commission of a crime or after its commission,
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if the set of signs indicates that this particular person has committed a crime
(Article 208 of the Criminal Procedure Code), which takes place before
the commencement of a pre-trial investigation (in other words, before the
opening of criminal proceedings).

By this analogy, in our opinion, the issuance of an emergency prohibition
order should be accompanied by other procedural actions of the police,
namely, drawing up a protocol on an administrative offense (Article 173-2
of the Code of Ukraine on Administrative Offenses) or entering information
on the relevant criminal offense in the Unified Register of Pre-Trial
Investigations.

Unlike an emergency prohibition order, a prohibitory injunction order
is issued by the court on the basis of an appeal from interested parties,
and therefore allows for a much wider range of possible restrictions on the
rights of the offender, longer periods. In particular, the measures that may
be applied to the abuser on the basis of a prohibitory injunction order are:

1. prohibition to stay in a place of cohabitation (stay) with the injured
person;

2. removal of obstacles in the use of property that is the object of the
right of common joint ownership or personal private property of the
injured person; (3) restriction of communication with the injured
child; (4) prohibition to approach a certain distance to the place of
residence (stay), study, work, other places of frequent visit of the
injured person; (5) prohibition to personally and through third
parties search for the injured person if he/she is at his/her own
request in a place unknown to the offender, pursue him/her and
communicate with him/her in any way; (6) prohibition to conduct
correspondence, telephone conversations with the affected person
or to contact him/her through other means of communication
in person and through third parties. It is worth noting that the
prohibitory injunction order may provide for the application of
several of these measures at once.

Similarly, to an emergency prohibition order, a prohibitory injunction
order may not contain measures that restrict the right of residence or stay
of a minor abuser in the place of his/her permanent residence (stay). The
issuance of a prohibitory injunction order is carried out by making a court
decision in a separate proceeding, for the purposes of which Section IV of the
Civil Procedure Code (hereinafter referred to as the CPC) is supplemented
with a new Chapter 13. In addition, the issuance of a prohibitory injunction
order in a separate proceeding is based on the provision that this proceeding
is intended to create conditions for a person to exercise personal non-
property or property rights (part 7 of Article 19 of the CPC). The prohibitory
injunction order is issued for a period of one to six months and may be
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extended by the court for a period of no more than six months (Fomenko,
2018).

The Law of Ukraine “On Preventing and Countering Domestic Violence”
and the Civil Procedure Code do not provide for the possibility of revoking
the prohibitory injunction order, in particular if a person is found not
guilty of committing a crime or administrative offense. It appears that a
possible way to resolve this issue would be to quash the judgment on newly
discovered circumstances.

In addition, all facts of domestic violence, information on the abuser
(regardless of his/her consent), as well as about victims (with their consent)
are entered in the Unified State Register of Domestic and Gender-Based
Violence Cases. Such information is stored in the database: 1 year - in the
absence of open criminal proceedings, a court decision on a prohibitory
injunction order or administrative penalty, a court verdict of guilty; 3 years
— in the presence of a court decision on a prohibitory injunction order or
administrative penalty; 10 years - if there is a conviction that has entered
into force.

In addition, the abuser may be taken on preventive registration, work
with him/her by the police, and sent to undergo a corrections programme
for a period of three months to one year.

The next measure is the taking of abusers by a division of the National
Police of Ukraine for preventive registration, conducting preventive work
with them, which occurs from the moment of detection of the fact of
committing domestic violence by them, for the period established by law.

Removal of the offender from the preventive register is carried out
by the authorized division of the National Police of Ukraine, which has
ensured the preventive registration, automatically after the completion of
the established period, unless otherwise provided by law. The procedure
for taking on preventive registration, carrying out preventive work and
removing the offender from preventive registration is approved by the
Ministry of Internal Affairs of Ukraine (Volokitenko, 2017).

In turn, intervention programs for abusive behavior are available as
well. The bodies responsible for implementing intervention programs for
abusive behavior are local state administrations and local self-government
bodies that organize and ensure that abusers complete such programs. The
implementation of intervention programs for abusive behavior in relation
to abusers is carried out taking into account the age and psychological
characteristics of children.

In order to prevent repeated domestic violence and ensure the
implementation of the intervention program for abusive behavior, the
abuser’s child may be temporarily placed with relatives, in the family of
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a foster carer or in an institution for children, regardless of the form of
ownership and subordination, in which appropriate conditions are created
for living, upbringing, training and rehabilitation of the child in accordance
with his/her needs. The implementation of intervention programs for
abusive behavior is provided by specialists who have received appropriate
training.

The abuser may be sent by the court to complete the intervention
program for abusive behavior for a period of three months to one year
in cases stipulated for by law. The abuser should be able to attend the
intervention programs for abusive behavior on his/her own initiative on a
voluntary basis. In case of failure of the abuser to complete the intervention
program for abusive behavior or evasion from completing the program
without valid reasons, the bodies responsible for the implementation of
intervention programs for abusive behavior shall provide within three
working days a written notification about this to the authorized unit of the
National Police of Ukraine for taking action.

Bringing the abuser to justice for failure to complete the intervention
program for abusive behavior does not release the abuser from the
obligation to complete such a program. If an abuser, in particular a child
abuser, is brought to criminal responsibility by the court, he/she may be
required to complete a probation program in accordance with paragraph
4 of part 2 of Article 76 of the Criminal Code of Ukraine (Fomenko, 2018).

It should be noted that all these measures are preventive measures that
enable state bodies to quickly respond to the facts of domestic violence, stop
its commission, and eliminate the threat of repeated violence. However, the
application of such measures does not mean that the offender will not be
brought to administrative or criminal responsibility if there are grounds.

In order to respect human rights and freedoms, to comply with
guarantees for the protection of the rights and interests of persons affected
by domestic violence, gender-based violence, as well as to ensure an
appropriate response to cases of such violence, to provide assistance to
affected persons, to create conditions for each child to exercise the right
to grow up in a safe family environment, taking into account the growing
challenges associated with the commission of domestic violence, due to the
reduction of latency of such offenses, great public response and in order
to effectively implement the Decree of the President of Ukraine dated
September 21, 2020, No. 398/2020 “On Urgent Measures to Prevent and
Counteract Domestic and Gender-based Violence, and Protect the Rights
of Persons Affected by Such Violence”, we propose to create sectors of
countering domestic violence in the cluster police units created on the
basis of regional centers and cities of Severodonetsk and Mariupol, in the
prevention departments, which, in particular, will include police officers
involved in working in mobile groups to respond to the facts of committing
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such offenses, which are now successfully operating in the implementation
of the relevant project.

We suggest that the staffing table of the specified sector should consist of
10 positions per mobile group (depending on the quantitative load of calls
about the facts of domestic violence) at the rate of: 1 - Head of the Sector,
1 - Senior Inspector and Inspectors.

Given that not every territorial (separate) police unit according to the
staffing table has the position of Juvenile Prevention Inspector or only one
such position, we propose that the prevention department of district (cluster)
departments with the corresponding new administrative and territorial
structure of districts create juvenile prevention sectors at the expense of
regular positions of juvenile prevention police units (departments) of the
police serving the territory of these districts (Onishchenko, 2010).

At the same time, some of the powers of juvenile prevention at the level
of these police units will be performed by district police officers, community
police officers (as amended by the Order of the Ministry of Internal Affairs
No. 650 dated July 28, 2017 “On Approval of the Instruction for Arrngement
of the Activities of District Police Officers”) and, as an exception, inspectors
of the Patrol Police Response Group, in particular:

» taking measures to establish the identity of the child, his/her place
of residence, information on parents or persons who replace them,
other relatives, their place of residence (stay), in case of notification
of a child left without parental care (in cases that do not require
the opening of a criminal investigation and the establishment of
intelligence surveillance “Search”);

« taking measures to take the child away from his/her parents and
temporarily accomodate the child in accordance with the current
legislation in the event of an immediate threat to the child’s life or
health;

« carrying out work to prevent the commission of offences.

This distribution of powers will enable to unload juvenile prevention
police officers in non-critical cases, taking measures for high-quality
preventive work, implementing the best international experience of the
police in working with children, searching for missing children who
may become victims of crimes, identifying offenses against children and
documenting them. The juvenile prevention sector provides methodological
assistance and coordinates the implementation of tasks between the sectors
of district police officers, community police officers and Patrol Police
Response Teams.

The Patrol Police Response Division organizes the work of Patrol Police
Response Teams (hereinafter referred to as the PPRT) within the district
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service area. It provides them with practical and methodological assistance
in improving the efficiency of work, interacts in solving these issues with
the Patrol Police Response Division of other district units (departments) of
the Main Directorate of the National Police in the region, other structural
divisions of the National Police, local self-government bodies, enterprises,
institutions, organizations of all forms of ownership, citizens. The Patrol
Police Response Division should coordinate the PPRTs - teams consisting
of at least two police officers who will serve in two shifts of 12 hours a day in
the service area of the entire District Administration (Department).

Moreover, the territorial police units (hereinafter — the TPU) of the
District Police Department (Division), which are located within more
than 25 km from the district administration and which provide for service
and more PPRTs in one shift, should create the Patrol Police Response
Sector (hereinafter-the PPRS) consisting of the Head of the Sector, Senior
Inspector and Inspectors (Police Officers) of the PPRT. The PPRS will be
based on the TPU territory, where their service firearms, special equipment,
service vehicles, fuel and lubricants, and service documentation are stored.

At the same time, the PPRS will be removed from the subordination of
the TPU and directly report to the Patrol Police Response Division of the
District Administration (Department). Control over their official activities
will be directly carried out by the Head of the PPRS and authorized
inspectors of the administrative practice sector (Husariev, 2005).

Under similar conditions, subject to the service for only 1 PPRT in one
shift, direct subordination will be carried out to the Head of the PPRS of the
nearest territoriality, within the service area.

In the TPUs of the District Police Department (Division), which are
located within 50 km from the District Administration and which provide
for the service of the PPRT in one shift, the Patrol Police Response Sector is
not created. The PPRT is based on the territory of TPU, where their service
firearms, special equipment, service vehicles and service documentation
are stored. At the same time, the PPRT will no longer be subordinated to
the TPU and will directly report to the Patrol Police Response Division of
the District Administration (Department).

The territory of the police station will be serviced by the police officers
of the Patrol Police Response Division and/or the Patrol Police Response
Sector closest in terms of territoriality. The load on one police officer of
the territorial preventive units and on one patrol police response squad is
calculated from the number of people in a certain service area, the number
of settlements, the length of the road network, the area of the service area
and the state of the criminal situation. It is proposed to move away from the
methodology of calculating 1 PPRT squad per 25 thousand population and,
as an example, introduce the calculation of one squad per area in square
kilometers.
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It is proposed to move away from the methodology of calculating 1 PPRT
squad per 25 thousand population and, as an example, to introduce the
calculation of one squad per area in square kilometers.

We propose to expand the functional areas of work of the administrative
practice sector, namely on the prevention of domestic violence: ensuring
interaction with the duty services of territorial police department
(divisions); providing methodological support for the activities of PPRT
squads, district police officers, community police officers (hereinafter
referred to as squads); ensuring round-the-clock monitoring and control
over the official activities of squads, as well as their performance of official
tasks, including those created independently; sending, in coordination with
the operations duty officer of the district department, orders of electronic
official tasks and monitoring their implementation; monitoring the state of
administrative activities of both the District Police Department (Division)
and its territorial divisions; within the scope of competence to coordinate
with district courts in cases of administrative offences, in view of the fact
that the judicial system in practice may not always coincide with the newly
formed administrative-territorial structure, this gives grounds to believe
that local courts continue to examine cases within previously defined areas
(Bilous, 2019).

Conclusion

Prevention of domestic violence is one of the priority areas of preventive
police station, which includes departments of district police officers, juvenile
prevention units, patrol police, etc. Ensuring the effectiveness of such
activities should be accompanied by a noticeable increase in the technical
security of the police, increasing the efficiency of work, implementing a
number of other organizational measures, improving the legal regulation
of activities aimed at countering and preventing domestic violence, which
determine the competence and place of preventive units as part of the
National Police of Ukraine.

When considering the allocation of office space for a police station, the
possibility of placing juvenile prevention inspectors, district police officers,
community police officers, their assistants, police response departments
in it for joint work and providing them with appropriate conditions for
performing their official tasks should be taken into account.

The official activity of these structural divisions is organized in
accordance with the requirements of the current legislation of Ukraine
and departmental regulatory legal acts that regulate the activities of police
officers, assign them to police stations and service areas of response units
within the amalgamated territorial community.
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Authorized units of the National Police of Ukraine exercise their powers
in the field of preventing and countering domestic violence, taking into
account international standards for the response of law enforcement
agencies to cases of domestic violence and risk assessment. Police officers
may enter a person’s home without a reasoned court decision in urgent
cases related to the cessation of an act of domestic violence committed, in
case of an immediate danger to the life or health of the injured person.
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The content of the research lies in an analysis of the legal
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compliance with the basic principles of private law in this area, established
on the basis of the values of the European Union.

Keywords: contractual liability; digital content; purchase and sale of
digital content; digital content provider; consumer.

Incumplimiento de las obligaciones derivadas de

los contratos de compraventa de bienes y suministro

de contenidos digitales en la legislacion de la Union
Europea y de Ucrania

Resumen

El contenido de la investigacién radica en un andlisis de las
prescripciones legales de la legislacion de la Uni6on Europea y Ucrania,
que determinan la responsabilidad de las partes por el incumplimiento o
cumplimiento indebido de las obligaciones derivadas de los contratos de
compraventa de bienes y suministro de contenido digital. Con la ayuda de
métodos filosoficos generales y especiales, se discute la posibilidad y las
consecuencias juridicas de aplicar las disposiciones sobre responsabilidad
de los articulos pertinentes del Cédigo Civil de Ucrania, a las relaciones
contractuales de compra y venta de bienes y el suministro de contenido
digital (violacion del contrato de compraventa por parte del vendedor y el
arrendatario, violacién de los derechos de autor, etc.) Se concluye que, para
armonizar la legislaciéon ucraniana con la legislacion de la Union Europea,
se analizaron las disposiciones de proyectos individuales y Directivas del
Parlamento Europeo y el Consejo, que regulan la esfera especifica de las
relaciones juridicas. Se presto especial atencion a la implementacion del
proyecto de Ley de Contenidos y Servicios Digitales y su cumplimiento de
los principios basicos del derecho privado en esta materia, establecidos en
base a los valores de la Union Europea.

Palabras clave: responsabilidad contractual; contenido digital; compra
y venta de contenidos digitales; proveedor de contenido
digital; consumidor.

Introduction
The emergence of the global Internet, new technologies and the latest

methods of communication have largely influenced changes in law. The
domestic legislator faced an urgent need for both the introduction of legal
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norms for the regulation of emerging relations and the adaptation of existing
legislative provisions to new realities (Savanets and Stakhira, 2020).

Ukraine’s intention to become a member of the European Union
(hereinafter — EU) necessitates bringing its legislation into line with the
requirements of EU legislation. The relevant obligation is defined in the
Association Agreement between Ukraine, on the one hand, and the EU, the
European Atomic Energy Community and their member states, on the other
hand. Thus, the preamble states that the parties «undertake to ensure the
gradual adaptation of Ukrainian legislation to the EU acquis in accordance
with the directions specified in this Agreement and to ensure its effective
implementation».

One of the directions of cooperation and adaptation of legislation is to
ensure the gradual adaptation of Ukrainian legislation to the EU acquis.
Therefore, Ukraine has expressed its readiness to implement into national
legislation the existing acts of the EU institutions in accordance with the
directions defined in the agreement, one of which is the strengthening of
economic and trade relations, through the creation of an in-depth and
comprehensive free trade zone, including intangible objects, which include
digital content.

It should be emphasized that the market of digital content and digital
services in Ukraine is not developing as quickly as compared to European
countries. One of the defining reasons for the slow development of this sector
of the market is the lack of legal regulation of the provision of digital content
and (or) digital services to consumers. The presence of the mentioned
problems prompted an analysis of the legislation of the European Union
and Ukraine in terms of legal regulation of breach of obligations under
contracts for the sale of goods and the supply of digital content.

1. Methodology of the study

The basis of the research methodology was: the dialectical method of
legal knowledge, the application of which made it possible to single out the
contractual construction of the supply of digital content and highlight its
features; a comparative-legal method of knowledge, with the help of which
the analysis of the provisions of the EU secondary law on contracts for the
purchase and sale of goods and the supply of digital content was carried
out and their comparison with the relevant norms of the civil legislation
of Ukraine, as well as the system-functional method in the interpretation
of legal categories, as a result of which deepened and the conceptual and
categorical apparatus of civil law regulation of relations of purchase and
sale of goods and supply of digital content was clarified.
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2. Analysis of recent research

Separate organizational and legal aspects of the regulation of public
relations in the sphere of buying and selling goods and supplying digital
content have been the subject of research by many scholars of civil
contract law. We do not deny that the conducted scientific research has
great theoretical and practical significance. At the same time, the modern
contractual law of the European Union is undergoing transformations
caused by the challenges of the digital revolution, standardization and
digitization of private legal relations of a contractual nature, which requires
a detailed scientific analysis of the possibilities and legal consequences of
applying to contractual relations from the circulation of digital content the
general provisions on liability for breach of contractual obligations and
special norms of the Civil Code of Ukraine.

In addition, taking into account the desire to harmonize Ukrainian
legislation with the legislation of the EU, the research also requires the
provisions of the relevant Directives of the European Parliament and the
Council, which regulate the contractual relations of the purchase and sale
of goods and the supply of digital content, and establish the responsibilities
of the parties to the contract.

The purpose of this article is a comprehensive analysis of the regulatory
regulation by the European Union and Ukraine of responsibility for breach
of obligations arising from contracts for the purchase and sale of goods and
the supply of digital content.

3. Results and discussion

3.1. Peculiarities of the legislative regulation of breach of
obligations under contracts of sale of goods and supply of
digital content in Ukraine

The Civil Code of Ukraine contains a number of provisions establishing
general principles of liability for breach of contractual obligations. The
legislator defines that a violation of an obligation is its non-fulfillment or
fulfillment in violation of the conditions determined by the content of the
obligation (improper fulfillment) (Article 610 of the Civil Code of Ukraine)
(Civil Code Of Ukraine, 2003).

The doctrine has repeatedly emphasized that improper performance
involves an obligation that is fulfilled, but with existing violations of certain
terms of the contract, for example, regarding the quality of the transferred
goods, their quantity, the deadline for the fulfillment of the obligation,
volume, etc.
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Instead, it is customary to consider non-performance as the inaction
of the debtor. It is quite logical that such a differentiation gives rise to a
number of practical problems. In particular, in the case of the application
of the provisions of the law regulating liability for non-fulfillment of an
obligation, reasonable doubts arise regarding the ability of the creditor
to simultaneously demand both the fulfillment of the obligation in kind
and compensation for damages (in case of improper performance of the
contract).

Considering the fact that the market of digital goods and services, which
includes digital content, is rapidly displacing the market of tangible goods
that have an identical purpose (for example, e-books, watching videos
in online format, as well as in streaming format, etc. instead of the usual
paper books, videos and music stored on material media CDs, DVDs), calls
for a scientific analysis of the responsibility of the parties for breach of
obligations in contracts for the supply of digital content.

First of all, we note that the Central Committee of Ukraine does not define
the concept of digital content and does not regulate the legal relationship of
its circulation. However, the mixed legal nature of digital content, as well
as the nature of the relationships that arise in the process of its circulation,
makes it possible to apply the most similar contractual constructions on the
basis of legal analogy (Kalaur and Stakhira, 2019).

Liability on the basis of the general provisions of Chapter 51 of the Civil
Code of Ukraine is based on the restoration of the equality of the parties in
binding legal relations by granting one of the parties the right to: terminate
the obligation due to unilateral refusal of the obligation, if this is established
by a contract or law, or termination of the contract ; changing the terms
of the obligation; penalty payment; compensation for damages and moral
damage (Civil Code Of Ukraine, 2003).

At the same time, the application of such responsibility is impossible
without the existence of the obligation itself, that is, a legal relationship in
which one party (the debtor) is obliged to perform a certain action for the
benefit of the other party (the creditor) (transfer property, perform work,
provide a service, pay money, etc.) or refrain from committing a certain
action (negative obligation), and the creditor has the right to demand from
the debtor the fulfillment of his obligation. At the same time, the application
of the general rule on the right to terminate the obligation by unilateral
refusal may be limited, provided that the digital content is provided to the
user free of charge, that is, the debtor in this legal relationship is not obliged
to take any actions in favor of the creditor, and therefore, does not enjoy the
right to terminate the obligation due to unilateral refusal.

Particular attention needs to be paid to clarifying the responsibility of
the parties under the contract for the supply of digital content, applying
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by analogy the contractual structure of purchase and sale. In particular,
it seems interesting to study the possibility of applying the provisions of
Art. 673 of the Civil Code of Ukraine regarding the quality of goods to a
special object of civil legal relations - digital content. The obligation of the
seller, established in the legislation, is to transfer to the buyer the goods
of proper quality, that is, their suitability to achieve the corresponding
purpose (Civil Code Of Ukraine, 2003).

In case of violation of quality obligations, the buyer has the right,
regardless of the possibility of using the product for its intended purpose,
to demand from the seller, at his choice: a proportional price reduction;
free elimination of product defects within a reasonable period of time;
reimbursement of expenses for the elimination of product defects. In the
event that the digital content was purchased according to a sample or
description (for example, the buyer was previously provided with a demo
version of software or an online game), the application of part 3 of Art. 673 of
the Civil Code of Ukraine, which establishes requirements for compliance of
the quality of the goods with the previously provided sample or description,
will provide an additional opportunity to protect the expected expectations
of the buyer.

Consumer contracts require additional analysis regarding liability for
breach of contractual obligation to supply digital content. Applying the
provisions of the Law of Ukraine «On the Protection of Consumer Rights»
to contracts for the supply of digital content, in the event that a deficiency
in the digital content is discovered by the consumer, in accordance with
part 1 of Art. 8, the right to demand: 1) a proportional price reduction
is guaranteed; 2) free of charge elimination of product defects within a
reasonable period of time; 3) reimbursement of expenses for elimination of
product defects (Consumer Rights Protection, Law Of Ukraine, 1991).

The specified norm gives the consumer the right to terminate the contract
and the right to demand the replacement of the product in the event of a
significant defect only if the seller (manufacturer) of the product is at fault.
In this context, the question of the possibility of protecting one’s own rights
by the consumer in the event of the existence of a significant defect without
the fault of the manufacturer (seller) arises. There is no doubt that the issue
of defective goods is a type of improper performance of an obligation.

However, the legal consequences of the transfer of defective goods
are based on other grounds than those arising from general principles of
liability. First of all, the reason is the defect of the product, not the damage
caused. In the event of the existence of a defect, the structure of responsibility
acquires the character of the responsibility of the seller regardless of fault,
as well as his awareness (knowledge), and therefore this responsibility is
based on the principle of «risk». The above gives reason to understand such
responsibility as a means of protecting buyers (Savanets, 2017).
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Taking into account the specifics of digital content and taking into
account the fact that, although it is not a thing (in the interpretation of
Article 179 of the Civil Code of Ukraine), as a subject exclusively of the
material world, it nevertheless has a combined legal nature, the lack of
legislative consolidation of the concept of digital content makes it possible
to apply by analogy the provisions of Chapter 58 of the Civil Code of Ukraine
on digital content hire (lease) contracts.

As evidenced by the analysis of the content of the Civil Code of Ukraine,
the construction of the lessor’s responsibility is similar in construction to
the seller’s responsibility in sales contracts, the subject of which is digital
content. Yes, the lessor is responsible for the timely transfer of digital
content to the lessee (immediately or within the period specified in the
contract). In addition, the legislator especially protects the lessee’s rights in
case of inconsistency in the quality of the digital content, both as stated in
the contract and as guaranteed by the lessor to the lessee during the entire
period of use of the digital content.

Such a quality guarantee and liability provided for non-compliance with
warranty obligations regarding the quality of digital content is the main
way to protect the tenant in case of destruction or damage to his property.
In particular, the lessor is responsible for the destruction, damage,
distribution on the network without the lessee’s consent of his personal files
stored on the lessor’s server. At the same time, in Art. 768 of the Civil Code
of Ukraine defines the right of the tenant to demand from the landlord:
1) replacement of digital content, if possible; 2) a corresponding reduction
in the fee for using the content; 3) free of charge elimination of defects
in digital content or reimbursement of expenses for their elimination; 4)
termination of the contract and compensation for damages caused to him
(Civil Code Of Ukraine, 2003).

At the same time, for the use of digital content under the employment
contract, it is worth paying attention to the provisions of clause 3 of Art. 767
of the Civil Code of Ukraine, which obliges the lessee to check the condition
of the thing (Civil Code Of Ukraine, 2003). At first glance, such a rule
should protect the rights of the lessor and the lessee, but given the mixed
legal nature of digital content rental contracts, we consider the possibility of
conducting such an inspection «in the presence of the lessor» burdensome
for the lessee and does not contribute to ensuring the equality of the parties
in civil legal relations.

Also, in view of the spread of copyright on digital content, the author
may be held liable for the non-compliance of digital content provided for by
the Law of Ukraine «On Copyright and Related Rights», but only in the case
of concluding an author’s contract.
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It is certain that at the current stage of the development of the market
of digital goods and services there is an urgent need for effective unified
regulation of relations related to the circulation of digital content. In
the national doctrine, an opinion was expressed regarding taking as a
basis the draft Directive of the European Parliament and the Council on
certain aspects relating to contracts for the supply of digital content dated
December 9, 2015 No. 2015/0287 (Proposal for a Directive of the European
Parliament and the Council on certain aspects concerning contracts for
the supply of digital content 2015/0287, 2015), which established the
maximum form of harmonization, in particular with regard to provisions
relating to liability for non-fulfillment or improper fulfillment of the service
provider’s obligations.

According to Art. 10 of the draft of this Directive, the provider of digital
content services is responsible for: violation of the obligation to supply
goods and services that are digital content; any inconsistency of the digital
content with the terms of the contract existing at the time the consumer
receives such content; in case, according to the terms of the contract, digital
content must be provided to the consumer during a certain period - for
each non-compliance of the digital content with the terms of the contract
during the entire period of its consumption. Limitation of the liability of the
supplier of digital content under the contract takes place only at the stage of
applying the appropriate means of legal protection of the consumer and is
established on the basis of the proportionality of the degree of responsibility
with the offense committed (Proposal for a Directive of the European
Parliament and the Council on certain aspects concerning contracts for the
supply of digital content 2015/0287, 2015).

At the same time, the final adoption of Directive 2019/770 and Directive
2019/771 (Directive (EU) 2019/770 Of The European Parliament And Of
The Council, 2019; Directive (EU) 2019/771 Of The European Parliament
And Of The Council, 2019 ) means that the EU member states cannot
define either a stricter or a softer form of liability, but only undertake to
introduce into their legislation norms that are identical to the provisions
of the aforementioned Directives on the liability of the service provider,
according to which the circulation of digital content is carried out (Kalaur
and Stakhira, 2019).

3.2. Problematic issues of the implementation of the European
Union Directives aimed at regulating the circulation of digital
content and liability for breach of contractual obligations

It is worth noting that the legislation of the EU member states did not
immediately adopt the position of the need to develop a separate regulatory
regulation of digital content circulation relations. In order to implement
into national legislation the provisions of Directive 2011/83/EU of the
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European Parliament and of the Council on consumer rights dated October
25, 2011 (Directive 2011/83/Eu Of The European Parliament And Of The
Council, 2011), a number of draft laws were developed.

Many scholars pointed out the impossibility of appropriate application
of the sales provisions to the legal relationship of circulation of digital
content in the case when the Civil Code itself does not contain its definition.
It was also pointed out the ineffectiveness of enshrining the contractual
construction of the supply of digital content exclusively in the legislation
on consumer rights, which will significantly narrow the application of legal
norms exclusively to the regulation of consumer relations in the field of
digital content circulation (Targosz and Wyrwinski, 2015). We share this
point of view, since the differences between tangible goods, energy and other
resources and digital content are so significant that joint legal regulation of
the sale of goods and the supply of digital content will be ineffective.

A number of doubts and comments arose when clarifying the need to
apply regulatory provisions in the field of purchase and sale of goods to the
legal relationship of the supply of digital content (Schmidt-Kessel, 2012;
Nowacka, 2017; Wendehorst, 2012, p. 44).

Ambiguity in the positions of both scientists and the European
Commission regarding the application of common European regulation
of sales contracts contributed to the development of a new approach to
the regulation of contractual relations in this area, which ended with the
adoption of Directive 2019/771 of the European Parliament and of the
Council on some aspects of sales contracts of goods dated May 20, 2019,
which determined the extension of legal regulation of purchase and sale
to legal relations, the subject of which are goods with digital elements
(Directive (EU) 2019/771 Of The European Parliament And Of The Council,
2019).

Taking into account the above, we consider it necessary to apply the
approach of separate regulatory regulation of the purchase and sale of goods
and the supply of digital content in the development of legal regulation of
the circulation of digital content. It is expedient to introduce into domestic
legislation a separate contractual structure for the supply of digital content,
and the extension of the norms of Chapter 54 of the Civil Code of Ukraine
to the legal relations of the circulation of digital content is justified in the
case of concluding a contract, the subject of which will be goods with digital
elements, the separation of which is not possible without such goods losing
their properties (Savanets and Stakhira, 2020).

It is important to establish the possibility of applying the provisions
of Directive 2019/770 and Directive 2019/771 to legal relationships in
which the proper use of the purchased product is prevented by the lack
of a digital service provided by a third party, and not by the seller of the
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product (Directive (EU) 2019/770 Of The European Parliament And Of
The Council, 2019; Directive (Eu) 2019/771 Of The European Parliament
And Of The Council, 2019). It is also problematic to define the concept of
a shortage of goods, taking into account the characteristics of goods with
digital content and artificial intelligence, which require regular updates.

The question of bringing the seller to justice in the event of a lack of
software that supports the functioning of goods with digital elements
purchased by the consumer (for example, fitness trackers, connected cars
with a built-in navigation system), and the proper quality of the main
material object is important. In such cases, clarification requires the
possibility of covering the lack of digital service (software) that supports
the functionality of the smart device with the concept of product non-
conformity (Kalamees and Sein, 2019).

This issue is partially resolved in Part 3 of Art. 3 of Directive 2019/771,
which applies to goods with digital elements, that is, any tangible movable
things that include digital content (digital service) or are related to it (it) in
such a way that their absence affects the functionality of the product (point
«b» part 5 of article 2 of Directive 2019/771) (Directive (EU) 2019/771 Of
The European Parliament And Of The Council, 2019).

However, the most difficult of these challenges relate to the purchase
of goods with ancillary digital services (eg, smart TVs with Netflix and
Youtube apps, smart cars with app-controlled digital navigation systems).
The consumer concludes with the seller a contract for the sale of material
goods and an additional license contract with the provider of digital content
for the use of digital services. This raises the issue of the consumer’s right to
demand termination of the sales contract or a reduction in the price of a new
smart TV in case of problems with Netflix. A similar situation occurs with
the improper operation of smartphone programs, the navigation system of
a smart car (Sein and Karin, 2020).

In the case of goods with digital elements, it is quite difficult to determine
the cause of their non-conformity and establish the moment of occurrence,
which is of great importance when the risk of product non-conformity
passes. An interesting situation is the impossibility of synchronizing
a fitness tracker with a corresponding application or a smart car with
navigation maps due to the lack of compatibility of pre-installed software
and its update if the application has completely stopped working (Kalamees
and Sein, 2019).

The seller, as a rule, is not obliged under the sales contract to provide
the consumer with a digital service that supports the functioning of the
product, therefore the doctrine proposes to establish at the legal level the
warranty obligation of the seller to ensure the provision of relevant services
to the consumer even after the transfer of risk to the buyer or conclude an
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additional contract for the provision of services between the seller and the
buyer (consumer) to the sales contract. We share the point of view of some
scientists that in such cases the seller will be liable in case of incompatibility
of the product with digital elements with the application, if he is also the
manufacturer of this program.

Directive 2019/771 does not contain rules regulating contractual
relations involving the assistant (intelligent assistant) of the buyer, for
example, Amazon Alexa, Google Assistant or Apple Siri (Busch, 2018). We
share the point of view of J. M. Carvalho (Carvalho, 2019) that such a gap
will complicate the modern development of contractual relations, because
the actions of the buyer’s assistant (intelligent assistant) by mutual consent
of the parties should be considered as obligations under the sales contract.

Also, one of the problematic issues of both directives is the use of a
large number of evaluative concepts (Vanherpe, 2020), such as «normal»,
«reasonable», «long-lasting», «serious», «functional», «informed».
Their interpretation in practice can be controversial and will lead to a
significant increase in the number of decisions of the EU Court regarding
the observance of justice. This can directly affect the consumer’s decision to
enter into a contract.

The purpose of the draft Law on Digital Content and Digital Services
dated January 31, 2022 No. 6576 (Draft Law No. 6576, 2022) is the
objectively determined need to model the legal regulation of civil-law
relations between the performer and the consumer regarding the provision
of digital content on the basis of a contract and (or) a digital service, as
well as the legislative establishment of an effective legal instrument for the
protection of the rights of consumers who are provided with digital content
and (or) a digital service (Explanatory note to the draft Law No. 6576,
2022).

The draft law defines the sphere of civil legal relations to which
its provisions apply, distinguishes subjective and objective criteria for
compliance of digital content and (or) digital service with the terms of the
concluded contract, establishes the legal consequences of failure to provide
digital content and (or) digital service under the contract, and as well as non-
compliance of the provided digital content and (or) digital service with the
requirements stipulated by this Law, the grounds and legal consequences
of the refusal of the contract under which the digital content and (or) digital
service is provided are determined (Explanatory note to the draft Law No.
6576, 2022).

As evidenced by the analysis of the said draft law, there is a certain
inconsistency in it with other normative legal acts, inaccuracy in the wording
of certain terms. In particular, in Art. 3 of the project defines relations that
are not covered by this Law. At the same time, the Law of Ukraine «On the
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Peculiarities of Providing Public (Electronic Public) Services» defines the
principles of providing electronic public services, public services, complex
electronic public services, and the automatic mode of providing electronic
public services.

In addition, Art. 2 of the said draft offers a definition of terms, in
particular the term «digital content». It is worth noting that this term
is already contained in the Law of Ukraine «On Payment Services» (On
Payment Services. Law Of Ukraine, 2023). The sphere of regulation of
relations defined by this law is precisely digital services and digital content,
therefore, the developers are invited to provide definitions for «digital
content» and «digital services» with further alignment with other regulatory
legal acts operating with the specified concepts. Also, in the provisions of
Art. 4 of this project, in contrast to the provisions of Art. 6 of Directive
2019/770, there is no reference to the article on the rights of third parties.

In the conclusion of the Committee on Digital Transformation of the
Verkhovna Rada of Ukraine, it is noted that in order to distinguish such
concepts as digital content and digital service, to ensure the operation of
these concepts in regulatory and legal acts, to avoid collisions and the lack
of settlement of discrepancies between electronic and digital forms, as
well as to establish such elements as objects of civil rights, we recommend
that the specified law define what exactly is the «digital form» of this or
that object (Conclusion of the Committee on Digital Transformation of the
Verkhovna Rada of Ukraine to the draft Law on Digital Content and Digital
Services, 2022).

The legislative initiative, in the event of final approval, will regulate
such legal relationships in which the performer on the basis of the contract
provides or undertakes to provide digital content and (or) a digital service
to the consumer, and the consumer provides or undertakes to provide his
personal data, except when their transfer is necessary exclusively for the
provision of digital content and (or) a digital service, without the intention
of their further use to achieve any other goals; relations in which the
performer on the basis of the contract provides or undertakes to provide
digital content and (or) a digital service developed in accordance with the
consumer’s specification; relations in which the performer, on the basis of
the contract, provides or undertakes to provide digital content on a tangible
medium, which is intended exclusively for the storage of such digital
content.

In general, we can conclude that Draft Law No. 6576 in its purpose
does not contradict Ukraine’s international legal obligations in the field of
European integration, but needs to be revised in order to bring it into line
with Directive 2019/770.
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Conclusions

The contract for the supply of goods and digital content is a new type of
contractual obligation that needs to be enshrined in current civil legislation.
In order to harmonize Ukrainian legislation with the legal requirements of
the European Union, it is expedient to bring the draft Law on Digital Content
and Digital Services into compliance, as well as to develop and enshrine in
the Civil Code of Ukraine provisions that will regulate the legal relationship
of the purchase and sale of goods and the supply of digital content, in
particular, determine liability for violation of relevant obligations in this
area.

One of the key novelties of European contract law was the provisions of
Directive 2019/770 and 2019/771, which establish the concept of product
conformity, digital content, digital service, subjective and objective criteria
for determining product conformity and have a consolidated impact on
consumer protection and trade in the EU in general.

Incorporation of these Directives into national legislation will contribute
to uniform legal regulation of contractual relations in the field of purchase
and sale of goods, related in particular to digital content, and will facilitate
cross-border transactions, increasing their number. Despite the fact that
the Court of Justice of the EU is competent in solving issues of prosecution
for breach of obligations under contracts for the sale of goods and the
supply of digital content, more specific instructions from the EU legislator
could increase legal certainty in the process of implementing these norms.

Chapter 51 of the Civil Code of Ukraine transfers the responsibility of
the parties arising on the basis, and, among other things, gives the right to
unilateral waiver of the obligation, can be applied only in the case when the
parties concluded a contract for the supply of digital content. The difficulty
of fully applying the provisions governing the purchase and sale to the
legal relationship of the circulation of digital content is associated with: the
transfer of the thing to the ownership of the buyer, which is characteristic of
the purchase and sale, which practically does not apply in the case of digital
content; specific requirements for the quality of digital content, which in
the understanding of the doctrine can be ambiguously interpreted and
applied only to physical media on which digital content is placed; as a way
to protect the rights of the consumer of digital content in the context of his
obligation to prove the fault of the supplier in case of detection of defects or
significant defects of digital content during the warranty period.

Liability for contracts for the supply of digital content in Ukraine is not
unified, which creates ambiguity in the choice of methods of protection of
violated rights. The implementation of the provisions of Directives 2019/770
and 2019/771 into the legislation of Ukraine should be a significant step
towards ensuring the protection of the rights of Ukrainian consumers and
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providers of digital content services, as well as confirmation of Ukraine’s
fulfillment of the obligations assumed in the Association Agreement with
the EU.

To this end, the project of Law No. 6576, which by its purpose does not
contradict Ukraine’s international legal obligations in the field of European
integration, needs to be finalized as soon as possible in order to bring it into
line with EU requirements and adopt it as a basis at the national level for
regulating contractual relations of purchase and sale of goods and supply
of digital content.

Bibliographic references

BUSCH, Christoph. 2018. “Does the Amazon Dash Button Violate EU Consumer
Law? Balancing Consumer Protection and Technological Innovation in
the Internet of Things” In: Journal of European Consumer and Market
Law. Vol. 2. pp. 79-80.

CARVALHO, Jorge Morais. 2019. “Sale of goods and supply of digital content
and digital services — overview of Directives 2019/770 and 2019/771”
In: Journal of European Consumer and Market Law. Vol. 8, No. 5, pp.
194—201.

CONCLUSION OF THE COMMITTEE ON DIGITAL TRANSFORMATION
OF THE VERKHOVNA RADA OF UKRAINE TO THE DRAFT LAW
ON DIGITAL CONTENT AND DIGITAL SERVICES. 2022. Reg. No.
6576. Available online. In: https://itd.rada.gov.ua/billinfo/Bills/
CardByRn?regNum=6576&conv=9. Consultation date: 10/04/2023.

DIRECTIVE (EU). 2019. 2019/770 Of The European Parliament And
Of The Council Of 20 May 2019 On Certain Aspects Concerning
Contracts For The Supply Of Digital Content And Digital Services.
Available online. In: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32019L0770. Consultation date: 10/04/2023.

DIRECTIVE (EU). 2019. 2019/771 Of The European Parliament And Of The
Council Of 20 May 2019 On Certain Aspects Concerning Contracts
For The Sale Of Goods. Available online. In: https://eur-lex.europa.
eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32019L0771&from=pl.
Consultation date: 10/04/2023.

DIRECTIVE (EU). 2011. 2011/83/Eu Of The European Parliament And Of The
Council Of 25 October 2011 On Consumer Rights. Available online. In:
http://eur-lex.europa.eu/legal-content/ EN/TXT/PDF/?uri=CELEX:32
011L0083&from=EN. Consultation date: 10/04/2023.



Liudmyla Savanets, Anzhelika Baran, Tetiana Podkovenko, Hanna Poperechna y Olena Dyka

Breach of obligations under. contracts for the sale of goods and supply of digital content in
170 European Union and Ukrainian law

DRAFT LAW ON DIGITAL CONTENT AND DIGITAL SERVICES. 2022. Reg.
No. 6576. Available online. In: https://itd.rada.gov.ua/billinfo/Bills/
CardByRn?regNum=6576&conv=9. Consultation date: 10/04/2023.

EXPLANATORY NOTE TO THE DRAFT LAW ON DIGITAL CONTENT AND
DIGITAL SERVICES. 2022. Reg. No. 6576. Available online. In: https://
itd.rada.gov.ua/billinfo/Bills/CardByRn?regNum=6576&conv=9.
Consultation date: 10/04/2023.

KALAMEES, Piia; SEIN, Karin. 2019. Connected consumer goods: who is
liable for defects in the ancillary digital service? In: Journal of European
Consumer and Market Law. Vol. 1, pp. 13—22.

KALAUR, Ivan; STAKHIRA, Anna. 2019. Liability of parties for breach of
contractual obligations for the supply of digital content. Law of Ukraine.
pp.- 77-90.

NOWACKA, Izabela. 2017. Umowa o dostarczeniu tresci ditykylch. Jagiellonian
University. Poland, Krakow.

ON PAYMENT SERVICES. 2023. No. 1591-IX. Verkhovna Rada. Available
online. In:  https://zakon.rada.gov.ua/laws/show/1591-20#Text.
Consultation date: 10/04/2023.

LAW OF UKRAINE. 1991. On The Protection Of Consumer Rights No. 1023-
XII. Available online. In: https://zakon.rada.gov.ua/laws/show/1023-
12#Text. Consultation date: 10/04/2023.

PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN PARLIAMENT AND
THE COUNCIL ON CERTAIN ASPECTS CONCERNING CONTRACTS
FOR THE SUPPLY OF DIGITAL CONTENT 2015/0287. 2015. The
database of legislation of the European Union. Available online. In:
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-
634-EN-F1-1.PDF>. Consultation date: 10/04/2023.

SAVANETS, Lyudmila. 2017. Consumer rights in case of purchase of goods
of inadequate quality under the legislation of the European Union and
Ukraine. In: Actual problems of jurisprudence. Ukraine.

SAVANETS, Lyudmila; STAKHIRA, Anna. 2020. “New legislative instruments
of the European Union concerning the purchase and sale of goods and
the supply of digital content” In: Law. Vol. 64, No. 2. pp. 222—244.

SAVANETS, Lyudmila; STAKHIRA, Anna. 2020. “The concept of the contract
for the supply of digital content in the context of the adaptation of the
contract law of Ukraine to the acquis communitare of the EU” In: Law
Forum. Vol. 61, No. 2, pp. 56—64.



CUESTIONES POLITICAS
Vol. 41 N° 79 (2023): 156-171

171

SCHMIDT-KESSEL, Martin. 2012. Ausgestaltung der Option und andere
Fragen zur Verordnung. Ein einheitliches europaisches Kaufrecht?
In: Analyze des Vorschlags der Kommission. Sellier European Law
Publishers. Munich, Germany.

SEIN, Karin. 2020 «Goods with digital elements» and the interplay with
Directive 2019/771 on the sale of goods. Available online. In: https://
ssrn.com/abstract=3600137. Consultation date: 10/04/2023.

TARGOSZ, Tomasz; WYRWINSKI, Michat. 2015. “Dostarczanie tresci dizyczych
aumowa przyszkiej. Uwagi na tle projektu nowelizacji art. 555 of the Civil
Code” In: Forum Prawnicze. Vol. 27, No. 1, pp. 18—31.

THE CIVIL CODE OF UKRAINE. 2003. Newsletter Of The Supreme Council
Of Ukraine (VVR), Nos. 40-44, Article 356. Available online. In: https://
zakon.rada.gov.ua/laws/show/435-15. Consultation date: 10/04/2023.

VANHERPE, Jozefien. 2020. “White smoke, but smoke nonetheless: some
(burning) questions regarding the Directives on sale of goods and supply
of digital content” In: European Review of Private Law. Vol. 28, No. 2,

pp. 251-273.



Russian policy of discrimination and
assimilation regarding ethnic Ukrainians
in Crimea after 2014

DOI: https://doi.org/10.46398/cuestpol.4179.12

Iryna Krasnodemska *
Olena Hazizova **
Kateryna Nastoiashcha ***
Liudmyla Sorochuk ****

Abstract

Cuestiones Politicas Vol 41,N° 79 (2023), 172-196
IEPDP-Facultad de Ciencias Juridicas y Politicas - LUZ

The article analyzes the Russian policy of discrimination and
assimilation of the Ukrainian community in occupied Crimea.
Having analyzed a large amount of information and using the

@ methods and principles of historical, sociological and political
sciences, the authors came to the conclusion that the actions
of the Russian Federation towards the Ukrainians of Crimea

are discriminatory in nature, because they consist in the elimination of
Ukrainian national identity. It has been established that in Crimea there
have been registered numerous violations of Ukrainians’ rights to freedom
of conscience, Ukrainian public and political organizations, educational
system for Ukrainian-speaking inhabitants of Crimea, media infrastructure,
Ukrainian centers and monuments have been illegally liquidated. In
addition, culture and religious institutions are being destroyed. In the
conclusions, it is stated that the state of the Ukrainian community in Crimea
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the protection of the Ukrainian identity of the inhabitants of Crimea and
full support of the Crimean Ukrainian.

Keywords: Crimea; Ukrainians; rights; discrimination; assimilation.

*  Candidate of Historical Sciences, head of the Department of Historical and Legal, Theoretical and
Methodological Problems of Ukrainian Studies Research Institute of Ukrainian Studies, street
Isaacyan, 18, com. 312 , Kyiv, Ukraine, 01135. ORCID ID: https://orcid.org/0000-0001-5552-9073.
Email: kiisof@ukr.net

** Candidate of Historical Sciences, head of the Department of Ukrainian Studies in Scientific and
Educational Space Research Institute of Ukrainian Studies, street Isaacyan, 18, com. 301, Kyiv,
Ukraine, 01135. ORCID ID: https://orcid.org/0000-0002-5353-5637. Email: olena.gazizova@ukr.net

*** Candidate of Sociological Sciences, associate professor, head of the Department of Philosophy and
Geopolitics Institute of Ukrainian Studies, street Isaacyan, 18, com. 202, Kyiv, Ukraine, 01135. ORCID
ID: https://orcid.org/0000-0002-2338-9448. Email: kvitka2155@gmail.com

##** Candidate of Philological Sciences, senior researcher of the Department of Ukrainian Studies in
Scientific and Educational Space Research Institute of Ukrainian Studies, street Isaacyan, 18, com.
301, Kyiv, Ukraine, 01135. ORCID ID: https://orcid.org/0000-0003-0478-356X. Email: LVS1166@
ukr.



CUESTIONES POLITICAS

Vol. 41 N° 79 (2023): 172-196 173

Politica rusa de discriminacion y asimilacion hacia los
ucranianos étnicos en Crimea después de 2014

Resumen

El articulo analiza la politica rusa de discriminaci6én y asimilacién de la
comunidad ucraniana en la Crimea ocupada. Habiendo analizado una gran
cantidad de informaci6n y utilizando los métodos y principios de las ciencias
histoéricas, sociologicas y politicas, los autores llegaron a la conclusion de
que las acciones de la Federaciéon Rusa hacia los ucranianos de Crimea
son de naturaleza discriminatoria, porque consisten en la eliminacién de
identidad nacional de Ucrania. Se ha establecido que en Crimea se han
registrado numerosas violaciones de los derechos de los ucranianos a la
libertad de conciencia, se han liquidado ilegalmente organizaciones ptblicas
y politicas ucranianas, el sistema educativo para los habitantes de Crimea
de habla ucraniana, la infraestructura de los medios de comunicacion, los
centros y los monumentos de Ucrania. Ademas, la cultura y las instituciones
religiosas estan siendo destruidas. En las conclusiones, se afirma que el
Estado de la comunidad ucraniana en Crimea se esta deteriorando. Los
autores proponen como uno de los componentes importantes de la politica
estatal de la futura desocupacion y reintegracion de Crimea, la proteccion
de la identidad ucraniana de los habitantes de Crimea y el apoyo total a la
ucraniana de Crimea.

Palabras clave: Crimea; ucranianos; derechos; discriminacion;
asimilacion.

Introduction

In February 2014, using its regular army and special military formations,
the Russian Federation illegally occupied the Autonomous Republic of
Crimea and the city of Sevastopol. This has violated the existing system
of environmental, energy, and economic security in the Azov-Black Sea
region, which threatens general world security.

Since the occupation, the Ukrainian ethnic community in Crimea has
found itself in a difficult, even critical situation, having turned into one of
the discriminated communities of the peninsula, experiencing systematic
and brutal oppression. Today, it is dangerous to be a Ukrainian in Crimea.
Russia pursues a policy of suppressing everything Ukrainian, including
the Ukrainian language, culture, art, religion, and education. A system of
oppression and persecution has been created to fight against the residents
of Crimea who have not supported the occupation. Ukrainians in Crimea,
who are under Russian occupation, are almost deprived of effective
international protection mechanisms.
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Currently, there is a real threat of assimilation of the large, second largest
Ukrainian community in Crimea, and the destruction of not only the civil
Ukrainian identity in Crimea, but also the ethnic one. The peculiarity of the
current situation is also that the aggression is taking place against Ukraine,
which, under pressure from Western countries, voluntarily handed over the
third-largest arsenal of nuclear weapons to the aggressor state. Therefore,
the situation of Crimean Ukrainians, Russian manipulation of the size of
the Ukrainian community in Crimea, violation of a number of their rights is
very acute, urgent and requires a thorough scientific analysis.

1. Materials and methods

Ourresearchispreparedusingavarietyofbothspecialandinterdisciplinary
scientific methods, principles and approaches. In particular, principles of
our research are the principles of objectivity, systematicity, social approach,
methods of analysis, synthesis, systematization, observation, logical and
historical. The use of such methodological tools has allowed us to compare
different views on certain aspects of the discrimination and assimilation
policy of the Russian Federation in relation to the Ukrainian community in
Crimea after its annexation of the peninsula in 2014, to study and analyze
carefully the stated issue in all its integrity and multidimensional nature.

2. Literature Review

There are no fundamental scientific works on this issue since we are
analyzing the situation of the Ukrainian community of Crimea in 2014—
2022, which has become one of the most discriminatory ethnic communities
in the region under the temporary occupation of Crimea by Russia. We can
state that there are general works on the illegal annexation of Crimea, in
particular onthe course of the occupation itself, itsinternational legal aspects
and consequences. This is stated in the studies of Ukrainian scientists, such
as: Pavlo Hai-Nyzhnyk, Myroslav Mamchak, Serhii Hromenko, Oleksandr
Zadorozhnyi, Taras Berezovets, Nataliia Vlashchenko, and others (Hay-
Nizhnyk et al., 2015; Gromenko, 2017; Zadorozhnyi, 2015), as well as in the
foreign works of Robin GeiB3 (2015), Anton Bebler (2014), Austin Charron
(2016), Agnia Grigas (2016), Paul D’Anieri (2019), Zoran Oklopcic (2015),
Jorge Emilio Nufiez (2017), Juan Francisco Escudero Espinosa (2018),
Thomas Grant (2015), Christian Marxsen (2014), Amandine Catala (2015),
Jure Vidmar (2015) and others.

The authors consider the issue of the status of Crimea after 1991 and
the legality of its change in 2014, legal consequences and various options
for the future resolution of the conflict. They have come to the conclusion
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that the annexation of Crimea was illegal with violated basic principles
of international law enshrined in the UN Charter, the Declaration on the
Principles of International Law of 1970, the Helsinki Final Act of the OSCE
of 1975, which the modern world order is based on (Zadorozhnyi, 2015).

Russia quickly seized the territory of the neighboring state. This was
facilitated by a number of very favorable circumstances, including political,
historical, geographical, linguistic and military advantages in the region,
which have only partial counterparts in other former Soviet republics. The
limited geography of the peninsula, the proximity of Crimea to Russia and
its existence as a separate autonomous republic within Ukraine gave Russia
the opportunity to influence the Crimean socio-political processes. Russia’s
Black Sea Fleet was based in Sevastopol close to internationally designated
sea routes used for covert operation (Kofman et al., 2014).

In recent years, several works by well-known journalists Nataliia
Humeniuk, Anna Andriievska, Olena Khalimon, Nataliia Vlashchenko have
appeared, which contain memories and testimonies of Crimean Ukrainians
of various professions (military, public activists, students, pensioners,
entrepreneurs, human rights defenders), social and ethnic origin, political
views, whose lives have changed dramatically after 2014. The authors try
to show the process of changing their material, economic, social life and
the transformation of memory, highlight the human rights activities of pro-
Ukrainian activists who remained in their homeland despite the repression
of the collaborating administration and Russian security forces (Humeniuk,
2020; Book of testimonies: Anatomy of the Russian annexation of Crimea,
2019).

Serhii Hromenko in his work “KrymNash” (Eng.: Crimea is ours) (2017)
gives answers to important questions: Has Crimea always belonged to
Russia, and is Sevastopol the “city of Russian glory”? Does the peninsula
really have nothing to do with Ukraine and has become part of Ukraine
illegally? And what were the events of February — March 2014 — the
occupation of Crimea or the “restoration of historical justice”? (Gromenko,
2017).

Kostiantyn Palshkov’s article analyzes the dynamics of public opinion
regarding the de-occupation of Crimea (Palshkov, 2023). Pavlo Hai-
Nyzhnyk, Leonid Chuprii and Oleh Batrymenko reveal the formation
factors of the Crimean regional pro-Russian identity and outline the ways
of the Crimea reintegration in the context of the national security policy of
Ukraine (Hay-Nizhnyk et al., 2015).

One of the first scientific studies that directly analyzes the state of the
Ukrainian community in Crimea in the occupied Crimea is the analytical
report by Andrii Ivanets. The author therein deals with certain issues of
violated rights of Ukrainians to freedom of conscience and speech, to access
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to education in the Ukrainian language, the destruction of Ukrainian cultural
monuments and centers in Crimea, considers the Russian colonization
policy in Crimea as an instrument of assimilation pressure (Ivanets, 2021).

Publications on the pages of the newspaper «Krymska svitlytsia» and
Internet resources «Voice of Crimea», «Radio Liberty», «Crim. Realii»,
«Ukrinform», «Ukrainian Pravda», etc.

3. Statement of the basic material

The most recent Russian-Ukrainian war (2014—2023) has caused
fundamental changes in bilateral relations between the countries: the breach
of a number of bilateral and multilateral interstate agreements and treaties
has led to the liquidation of the interstate (Ukrainian-Russian) contractual
legal framework and institutional mechanisms of interstate relations;
termination of contacts at the highest level and diplomatic relations in
2022; there was an unprecedented curtailment of economic cooperation;
significant estrangement between the Ukrainian and Russian peoples
has appeared (Prospects of Ukrainian-Russian Relations. (Conceptual
Approaches and Practical Steps), 2015).

According to the results of sociological research in 2015, the majority of
Ukrainians considered Crimea to be the territory of Ukraine. In particular,
according to the Ilko Kucheriv Democratic Initiatives Foundation, 69%
of citizens recognized Crimea as a Ukrainian territory annexed by the
Russian Federation, and only 14% accepted it as a territory of the Russian
Federation. At the same time, according to 8% of them, the inclusion of
Crimea into Russia was legal, and the remaining 6% claim that this process
was illegal. For 10% of the Ukrainian population, Crimea did not belong
to Russia or Ukraine, and another 8% did not have their own opinion on
the Crimean status (Hay-Nizhnyk et al., 2015: 334; International center for
prospective studies, 2015: n/p).

When the Ukrainian independence was restored in 1991, about 25% of
Ukrainians lived in Crimea, who were dispersed in small groups throughout
its territory. In addition, they were not sufficiently ideological or organized.
Thus, the Ukrainian community on the peninsula found itself in a difficult
situation. Representing the titular ethnic group of the Ukrainian state, they
were a regional minority (Ivanets, 2021).

3.1. Discrimination by the Russian authorities against Crimean
Ukrainians, their persecution and expulsion from the peninsula

Immediately after the annexation of Crimea, information began to
arrive about the deteriorated situation of Ukrainians here. Today, the
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discriminatory policies of the occupiers include the suppression of freedom
of speech, protests and rallies, repression of religious communities,
persecution and displacement of activists, illegal prosecutions of
Ukrainians, the destruction of Ukrainian-language education and the
church, and banning the activities of various Ukrainian organizations,
terrible conditions of detention in prisons and pre-trial detention centers
etc. The occupation authority resorted to unfounded searches and
arrests, fabrication of criminal and administrative cases under “terrorist”,
“extremist” articles, as well as articles about illegal armed formations, etc.

According to Dmytro Lubinets, the Verkhovna Rada Commissioner for
Human Rights, 180 citizens of Ukraine are in prison as part of politically
motivated or religious criminal prosecution as of February 2023 (40 people
were arrested and are in pre-trial detention centers, another 122 are in
prisons, 18 remain without status) (Ukrainian Helsinki Union for Human
Rights, 2023: n/p). As Olha Skrypnyk, the head of the board of the Crimean
Human Rights Group, notes, these people did not commit crimes, the cases
against them are absurd. Witnesses and experts are mostly FSS employees.
Russian judges do not accept independent expertise (Crimean lighthouse,
2023: n/p).

For instance, Oleh Sentsov and Oleksandr Kolchenko, the political
prisoners, the so-called “Crimean terrorists”, were sentenced to 20 and
10 years in a high-security prison, respectively, for creating a so-called
“terrorist organization and preparing terrorist attacks in Simferopol”.
Hennadii Afanasiev, Yurii Soloshenko, and Oleksii Chyrnii also received
different terms of imprisonment. Oleksandr Kostenko was charged with
causing bodily harm to an employee of “Berkut” during the events on the
Maidan in 2014.

On similar charges, 22-year-old Andrii Kolomiiets was convicted
in Crimea and received 6 years in a high-security prison for allegedly
throwing “Molotov cocktails” at “Berkut officers” during the Euromaidan
in Kyiv. He was also found guilty of a drug possession charge, which
added another 4 years to his prison term. Valentyn Vyhovskyi and Viktor
Shchur were detained in 2015. They were accused of spying for Ukraine
and sentenced to 11 and 12 years in prison, respectively. For so-called “high
treason” and “espionage”, Russian courts convicted Leonid Parkhomenko,
Dmytro Dolhopolov, Kostiantyn Davydenko, Kostiantyn Shyrinh, Anna
Sukhonosova, Ivan Yatskiv and Halyna Dovhopola (Dorosh, 2016: n/p).

In August 2016, the FSS of Russia arrested Yevhen Panov and Andrii
Zakhtei, who were allegedly preparing terrorist attacks on the peninsula’s
tourist and social infrastructure facilities. In November 2016, Russian
security forces detained in Sevastopol military experts, employees of the
Ukrainian analytical center “Nomos”, researchers of national security
and Euro-Atlantic integration in the Black Sea-Caspian basin — Dmytro
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Shtyblikov and Oleksii Bessarabov, as well as their close friend Volodymyr
Dudka.

All three were accused of “preparing sabotage in Crimea on the order of
Ukrainian intelligence”. V. Dudka and O. Bessarabov were sentenced to 14
years in prison and fined 300 and 350 thousand rubles, respectively (Radio
Freedom, 2021: n/p). Also, the Sudak City Court found Hennadii Limeshko
guilty and deprived him of freedom for 8 years for “illegal acquisition,
storage and carrying of explosive substances” (Radio Freedom, 2018: n/p).

In total, about 20 Ukrainian citizens have been convicted of “espionage”
and “sabotage” in Crimea since 2014. Their cases, as a rule, are fabricated,
they lack evidence and justification, there have been recorded illegal
methods of investigation and the use of torture to get confessions, violation
of the presumption of innocence. Crimean Ukrainians are beaten during
detention and then in pre-trial detention centers being compelled to
confess. Prison conditions are often unbearable, involve torture and forced
psychiatric treatment. It is almost impossible to deliver medicines or call
a doctor for an examination in detention centers and prisons. As a result,
Ukrainian political prisoners do not receive enough vitamins, live in poor
lighting and are rarely in the fresh air, as a result of which their health
declines (Esmanova and Sudakova, 2018: n/p).

As Gennady Afanasyev, a political prisoner, recalled after his release at
a press conference at Ukrinform in Kyiv on 23 June 2016, the Russians
promised to take him to the forest, where he would dig his own grave and
lie in it if he did not answer the questions. Having nothing to do with the
terrorist activities of which he was accused, of course he could not answer
them. For this, H. Afanasiev was beaten on the head and stomach, a bag
was put on his head and he was strangled. FSS employees forced him to
admit he was a terrorist. And when they realized that they could not find out
anything, they began to really torture him. In particular, a gas mask was put
on his head and the hose was closed.

It was impossible to breathe, and when they saw that Hennadii was
already losing his mind, they opened the gas mask, took it off and brought
him back to consciousness - gave him water and doused him with water,
gave him to smell ammonia. As he recalled, they undressed him, put him
on the floor, took a police baton, ran it over his genitals and said that he
would be raped (Book of Testimonies: Anatomy of the Russian annexation
of Crimea, 2019).

In the same way, the Russian authorities oppressed people for using
Ukrainian symbols. For instance, they were detained, interrogated, and
fined for displaying blue and yellow flags and ribbons. Most of these
persecutions took place in 2015. On 09 March 2015, in Simferopol, Russian
policemen detained Leonid Kuzmin, Veldar Shukurdzhiiev, and Oleksandr
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Kravchenko as pro-Ukrainian activists, organizers of a rally for Taras
Shevchenko’s birthday.

The participants of the action (about 50 people) in the Gagarin Park
of Simferopol read poems and shouted the slogan “Glory to Ukraine!”.
They unfurled two Ukrainian flags (one with the inscription “Crimea is
Ukraine”) and a Crimean Tatar one, for which they were detained (Book of
Testimonies: Anatomy of The Russian Annexation Of Crimea, 2019).

The participants of the car rally in honor of the Day of Commemoration
of Crimean Tatar Deportation Victims were also detained on 18 May 2015
for using the Ukrainian flag, and on 21 May activists in Armiansk were
detained for trying to take a picture in embroidered shirts. On 24 August in
Kerch, on Mt. Mitryda in the center of the city, one boy was arrested for 15
days, the others — a boy and a girl — were fined for trying to take a picture
with the Ukrainian flag in honor of Ukrainian Independence Day (Book of
Testimonies: Anatomy of The Russian Annexation of Crimea, 2019).

Relatives of political prisoners and human rights defenders in Crimea
often face serious problems: surveillance, searches, criminal prosecutions,
psychological pressure, threats, etc. from the Russian special services.
All this is done to intimidate people, force them to stop fighting for their
relatives and not to disclose the facts of these persecutions.

The Russian authorities in Crimea are “at war” not only with symbols,
but also with Ukrainian names. After the annexation, the Crimean Academic
Ukrainian Musical Theater in the center of Simferopol was renamed to
the “State Academic Musical Theater of the Republic of Crimea”, and the
only Ukrainian gymnasium to the “Simferopol Academic Gymnasium”.
In Sevastopol, as early as 2014, there was dismantled a monument to the
Ukrainian Hetman Sahaidachnyi (Book of Testimonies: Anatomy Of The
Russian Annexation Of Crimea, 2019). Citizens are fined and arrested for
Ukrainian songs and slogans.

After the start of Russia’s full-scale invasion into Ukraine, Ukrainians
got new reasons for persecution in the annexed Crimea, in particular,
mass persecution of anyone who disagrees with the war and discredits the
Russian army. According to the latest charge, 261 administrative cases
have been opened, in 223 cases of them a decision was made to impose an
administrative fine. 421 criminal cases were initiated for evasion of service
in the armed forces of Russia (Lubinets, 2023).

3.2. Ban on freedom of speech and independent media in
Crimea in occupied Crimea

While preparing the annexation of the peninsula, Russia understood
that for its complete subjugation, it was not enough to physically seize
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the territory, it was necessary to have the information space. Therefore,
the Russian authorities immediately isolated Crimea from the Ukrainian
information space and began to displace the Ukrainian language from the
local mass media. The so-called “Crimean self-defense” and the Russian
military in civilian clothes seized the offices of the Crimean media, among
others the “Center for Journalistic Investigations” in Simferopol, used force
against journalists, damaged cameras, etc.

The purpose of the show massacres was, firstly, to silence those who tried
to call a spade a spade: chronicled the seizure of Crimean strategic objects
by the Russian army and explained why all this was a seizure, and not “a
defense”, as Russian propaganda convinced; and secondly, to intimidate
everyone who could replace them.

Among the hundreds of human rights violations that Crimean human
rights defenders and journalists recorded in Crimea in February-March
2014, a significant number of them were against journalists and mass
media. At the beginning of the occupation, due to pressure and persecution,
about a dozen editors who had worked there for many years but refused to
cooperate with the occupation authorities, left Crimea (Book of Testimonies:
Anatomy of the Russian annexation of Crimea, 2019).

In October 2015, the editors of the BlackSeaNews portal received a
message from Roskomnadzor with a warning about blocking access to the
resource on the Russian territory, including Crimea, for an interview with
Andrii Klymenko as the editor-in-chief of the site “The Black List and the
Sea Blockade - Only a Small Fragment strategy for the return of Crimea...”,
published on o7 July 2014, which allegedly “contains calls for mass riots,
extremist activities, participation in public events held in violation of the
established order”. The Crimean informational Internet resources “Center
for Journalistic Investigations” and “Sobytiya Kryma” received the same
notices from Roskomnadzor about blocking on the territory of the Russian
Federation and occupied Crimea (Voice of Crimea. Information Agency,

2015: n/p).

Today, most Crimean television channels and radio stations do not
have any Ukrainian-language broadcasts of the Crimea TRC, which was
registered by the occupation regime as an autonomous non-commercial
organization “Crimea Television and Radio Company”. In general, before
the occupation, according to the UN report, more than 3,000 regional and
local mass media worked in Crimea.

Today, the distribution of mass media took place according to the
principle of “accepted — did not accepted the occupation”. According to the
latest information, there are about 400 mass media in the Autonomous
Republic of Crimea and a little less in Sevastopol. All those who had a
principled position, called a spade a spade, occupation was occupation,
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sabotage was sabotage, were forced out of Crimea (Ukrinform. August 19,
2021: n/p).

Over the past 8 years, human rights defenders have recorded more than
500 violations of journalists’ rights in Crimea. The main mass of them falls
on 2014-2015, but even now such facts are not isolated. More than 200
journalists left the territory of the peninsula due to pressure, threats of
opening criminal cases, etc. 12 mass media have left Crimea and continue
their activities on the mainland of Ukraine (Media Detector, 2021: n/p).

Here are some examples of the journalists’ detention over the past
year. On 10 March 2023, in the temporarily occupied Crimea, employees
of the FSS of the Russian Federation arrested Vladyslav Yesypenko, a
freelance worker of Radio Liberty, who the day before took part in a rally
for the birthday of Taras Shevchenko. On 12 March, he was charged with
part 1 of Art. 223 of the Criminal Code of the Russian Federation - illegal
manufacture, processing or repair of firearms and ammunition. By decision
of the Kyivskyi district “court” of Simferopol, he was taken into custody for
two months, until 11 May. Independent lawyers were not allowed to visit
the journalist during detention in the Simferopol pre-trial detention center
(Ukrinform. August 19, 2021: n/p).

On 29 April 2022, on the way from Koktebel to Feodosiia, the occupiers
detained Iryna Danylovych, a nurse, who also worked as a journalist in
several Crimean mass media and covered the problems of the health care
system in Crimea and disseminated information about the war in Ukraine.
On 28 December 2022, the occupation “court” of Feodosiia sentenced her
to 77 years in prison on charges of illegal possession and manufacture of
explosives. I. Danylovych did not admit her guilt. According to her father,
Bronislav, her state of health remains unsatisfactory, she complains of
constant headaches, hearing loss and problems with coordination of
movements. Due to the lack of treatment and medical assistance, on 22
March, I. Danylovych announced a dry hunger strike “until the start of
treatment or biological death”. On 06 April, she ended her hunger strike
after being promised that she would be allowed to see a lawyer and receive
medical treatment. But the promise was not fulfilled (Media Detector,

2023: n/p.).

Over the past year, the State Duma of the Russian Federation has adopted
a number of repressive laws that finally approve strict censorship. Many
of them have contradictory wording and a wide range of crime subjects.
In fact, anyone can be prosecuted for them. Professional Ukrainian mass
media cannot legally work in Crimea. Public activists and bloggers are
regularly prosecuted, “terrorist” criminal articles are used, and they are
arrested on false charges (Crimean Human Rights Group, 2021).
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At least 25 Ukrainian information websites have been illegally blocked
in Crimea for several years. Russia purposefully suppresses the voices
of professional journalists and bloggers, they are prosecuted for their
professional activities in an administrative procedure, using articles on the
restriction of freedom of assembly for this purpose, as a result of which
Crimeans are deprived of the Ukrainian information field. The detention of
bloggers and journalists, the blocking of Ukrainian media, new dictatorial
laws, and the ban on entry became the basis for Ukraine’s submission of
a claim against Russia to the International Criminal Court in the Hague
in early 2021 (Crimean Human Rights Group, 2021). But these violations
continue. New and new facts of such pressure are being recorded.

On the border with the Kherson region, the occupiers installed a new
television and radio tower, as a result of which the number of frequencies
on which Ukrainian radio broadcasts can be heard has decreased. In March
2021, the signal of Ukrainian FM radio stations was recorded in 13 out of 19
settlements. In June of this year, Ukrainian broadcasting was available only
in 8 settlements from the same list (Muzyka, 2021).

Therefore, freedom of speech is being suppressed in the occupied
Crimea, independent mass media are almost non-existent. As a result,
Crimean Ukrainians and Crimeans in general do not receive complete and
reliable information and become less knowledgeable about various political,
economic and social problems in Ukraine and the world. They are convinced
that only the official information is true, the rest are the consequences
of the “provocative” activity of Ukrainian and American “agents” who do
not want to accept the “right of Crimeans to self-determination” (Book of
Testimonies: Anatomy of The Russian Annexation of Crimea, 2019).

In this way, the Russian mass media imposes a distorted picture of the
world using methods of military propaganda, an important component
of which is the dehumanization of Ukraine, its political system and
political forces, the cultivation of disrespect for the right of Ukrainians to
choose a political system and a vector of integration, intolerance to many
manifestations of Ukrainian identity, and sometimes to its complete denial
(Ivanets, 2021).

3.3. Liquidation of the Ukrainian language and education on the
peninsula

Russia justified its invasion into Ukraine by protecting the Russian-
speaking population here. But now we see the opposite result. In particular,
even in Russian-speaking regions, the number of Ukrainian-speaking
residents is rapidly increasing. Although Ukrainian, along with Russian and
Crimean Tatar, is officially the state language in the temporarily occupied
Crimea, it is only on paper. There are no conditions for its preservation
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and development. In fact, since 2014, the occupation authorities have
eliminated the names of settlements with Ukrainian transcription. They
did not hang the name in Russian nearby, but demonstratively removed the
Ukrainian one.

From the very beginning of the peninsula’s occupation, the invaders
paid special attention to education. During the years of occupation in
Crimea, not only the Ukrainian education system was destroyed, but also
its infrastructure. According to the Commissioner for the Protection of the
State Language, in 2013, 1,760 children (2.9% of the total) were educated
in the Ukrainian language in 3 preschool educational institutions in the
Autonomous Republic of Crimea. There was one Ukrainian kindergarten in
the city of Sevastopol, where 690 children (4.8%) were educated. However,
since 2014, education in the Ukrainian language has not been carried out in
Crimean preschools.

At the beginning of the 2013/2014 academic year, 12,694 students
(7.2%) studied in the Ukrainian language in secondary education
institutions in the Autonomous Republic of Crimea. 7 secondary schools
taught in Ukrainian, and another 76 taught in Ukrainian and Russian. A
total of 829 classes with the Ukrainian language of studying operated in
the Autonomous Republic of Crimea. In the city of Sevastopol, there was
one school with the Ukrainian language of instruction, 50 classes with
the Ukrainian language of instruction, where 994 (3%) students studied,
and 9 schools where teaching was carried out in Ukrainian and Russian.
In the 2020/2021 academic year, 218,974 schoolchildren studied in 547
secondary schools in Crimea. Of them, 214 (0.1%) studied in Ukrainian.

162 students studied in the only officially operating school No. 20
with the Ukrainian language of instruction in the city of Feodosiia, where
children study up to the gth grade using the Ukrainian language. However,
according to the parents, all subjects are taught here in Russian. Another
52 students’ study in three Ukrainian-language classes of the Simferopol
Academic Gymnasium, which before the occupation had the name
“Ukrainian School-Gymnasium”. Thus, there is not a single school in the
currently occupied Crimea where all subjects are taught in the Ukrainian
language. Classes with the Ukrainian language are also significantly reduced
(Miroshnychenko, 2023).

The occupying state manipulates, indicating that thousands of
Crimeans study the Ukrainian language “as a subject, in-depth, optional,
in extracurricular work” because it is almost impossible to check the study
system, especially in extracurricular time.

The fictitiousness of teaching in Ukrainian is also evidenced by the
methodical support. Thus, in 2015, the programs “Ukrainian language”
and “Ukrainian literature” (mother and foreign) were developed for
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preschool and general education organizations, which were approved by
the decision of the federal educational and methodological association for
general education of the Ministry of Education and Science of the Russian
Federation (protocol No. 2/15 dated 20 May 2015). However, they are
written in Russian. Regarding the provision of textbooks, only 7 textbooks
for primary school on Ukrainian language and literature have been issued.
And not a single one was issued for secondary school.

Their content does not withstand any criticism. Also, the occupiers
deceived everyone proclaiming the equality of the languages of instruction
on the peninsula. After all, teaching in one’s native language, according to
Russian legislation, is possible only at the level of preschool, primary general
and basic general education (Article 14, item 4 of the Law of the Russian
Federation “On Education” and Article 11.2 of Law No. 131-ZRK/2015 of
06.06.2015 “On education in the Republic of Crimea”), that is, only in
grades 1-9, and in grades 10-11 — teaching is in Russian (Okhredko, 2020).

The displacement of the Ukrainian language from the educational space
is connected with the militarization of education since 2014, which is aimed
at destroying Ukrainian identity and culture in Crimea and instilling a
Russian identity in Crimeans. This happens through the activities of the
organizations “Youth Army”, “Big Break”, “Movement of the Firsts”, the
formation of cadet classes, holdinglessons on “Conversations about different
things”, military events and shows, even in preschool institutions, visits
of Russian servicemen to educational institutions, etc. The militarization
of education contributes to the heroization of the Russian army and its
history, forming the image of the enemy in the Crimeans from Ukraine and
its people (Miroshnychenko, 2023).

In 2014, the Department of History of Ukraine and the Faculty of
Ukrainian Philology were liquidated at the V. Vernadsky Taurida National
University. A significant part of university lecturers was dismissed. In
2014, the occupiers illegally united the educational institution with several
other universities and renamed it into “V.I. Vernadsky Crimean Federal
University”. Ukrainian language and literature departments were closed in
other Crimean universities (Ivanets, 2021: 27).

In 2014, the Ukrainian School-Gymnasium TEC in Simferopol was
captured by militants of the Crimean Self-Defense paramilitary formation,
and later subordinated to the Russian Ministry of Education. Due to threats
of prosecution, Nataliia Rudenko, the principal, had to resign and leave
Crimea.

After the occupation in Crimea, not only the language of teaching
(Ukrainian to Russian), but also the content of education in general changes.
In particular, the teaching of humanitarian disciplines has undergone the
most significant transformations. This especially applies to the history of
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Ukraine, which was replaced by the history of Russia, and textbooks on
Ukrainian history were removed from the educational process.

In the textbook on the history of Russia for the 10th grade, the events of
the 20th century are presented in a more or less balanced way, although not
entirely correct and biased, presented materials about the Holodomor of
1932-1933, the Molotov-Ribbentrop Pact, the German-Soviet war, and the
activities of the OUN-UPA. Contemporary events (the Orange Revolution of
2004, the Revolution of Dignity in 2014, the referendum and the annexation
of Crimea, etc.) are interpreted with a high political conjuncture (Samchuk,
2018).

Teachers who did not agree to teach according to the new rules of the
occupiers were fired. For instance, Valentyna Potapova, who until 2014
taught at the Crimean Humanities University (Yalta) at the Department of
History and Law, was forced to resign and leave Crimea due to her pro-
Ukrainian position. She was threatened with criminal proceedings for
public non-recognition of Russia’s territorial integrity using her official
position (Lykhovyd, 2023).

3.4. Russia’s liquidation of Ukrainian cultural heritage in
Crimea and its disregard for the right of Crimean Ukrainians to
freedom of religion

Currently, the Russian authorities also pursue an anti-Ukrainian policy
aimed at seizing and destroying the cultural heritage of Ukraine. In a short
period of time, it prepared a normative and legal framework that made it
possible to legalize the Crimean cultural heritage in the legal field of Russia.
On 08 August 2014, the so-called “State Council of the Republic of Crimea”
adopted the law “On objects of cultural heritage in the Republic of Crimea”,
which states that “objects of cultural heritage (monuments of history and
culture) in the Republic of Crimea are an integral part of the national wealth
and property of the peoples of the Russian Federation” (Voice of Crimea.
Culture, 2023: n/p).

The majority of specialized Crimean scientific and museum institutions
were also appropriated through re-registration under the legislation of
the Russian Federation by the end of 2014. Thus, at the legislative level,
conditions were created for the “legal” functioning of institutions and
establishments in the field of cultural heritage.

During the so-called “restoration”, such historical and cultural
monuments of the Crimean Peninsula as the Mithridates Stairs, the Khan’s
Palace in Bakhchysarai, the Tower of St. Constantine, the Dock Tower and
others were damaged and partially destroyed (Voice of Crimea. Culture,
2020: n/p). Evelina Kravchenko, the head of the Inkerman expedition of
the Institute of Archeology of the National Academy of Sciences of Ukraine,
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cites a vivid example of the criminal attitude of the Russian occupation
authorities to the monument, which is included in the UNESCO world
heritage list. It is about the situation with landscape transformations in
Chersonese. There, on the Roman citadel, where the military authority of
the Roman Empire was located, an open-air theater is now built with rows
of spectators and a mounted stage with modern, rather heavy equipment,
where plays are performed (Voice of Crimea. Culture, 2023: n/p).

In 1991—-2014, many different monuments were installed in Crimea.
Most of them reflected Soviet and Russian history, but there were also
those that were about Ukrainian identity, Ukrainian national memory,
the ancient history of Crimea, and other topics. Although it is difficult, the
peculiar multidimensional nature of Crimean history and the present, and
Crimea as a part of Ukraine, was gradually asserted among the Crimeans.

This process was interrupted by the Russian occupation of Ukrainian
autonomy and Sevastopol. Already in 2014, the Russian Federation began
to move cultural heritage from the peninsula, especially paintings from the
Feodosiia Art Gallery named after Aivazovsky, archaeological objects from
the funds of the East Crimean Historical and Cultural Museum-Reserve
(Kerch), exhibits of the Yalta Historical and Literary Museum, etc.

This violates, in particular, Article 11 of the Convention on Measures
for the Prohibition and Prevention of Illegal Export, Import, and Transfer
of Ownership of Cultural Property, dated 14 November 1970, which states
that the seizure or transfer of rights to cultural property, which occur as
a result of occupation, are illegal. The illegal activities of the occupying
state regarding the transportation of Crimean exhibits to its territory for
presentation in Russian museums continue up to this day (Voice of Crimea.
Culture, 2023: n/p).

Instead, in recent years, Russia has illegally erected more than 130
architectural monuments in Crimea and Sevastopol in the context of
promoting the ideological narratives of the so-called “Russian world”,
a large part of which promotes Russian imperial ideology and justifies
aggression against Ukraine. At the same time, the occupation authorities
dismantled the monument to Hetman of Ukraine Petro Sahaidachnyi and
the commemorative sign in honor of the 10th anniversary of the Ukrainian
Navy in Sevastopol, the foundation stone of the monument to Taras
Shevchenko in Novoozernyi was liquidated.

In 1954, the Crimean Academic Ukrainian Musical Theater was founded
in Simferopol, in the repertoire of which plays based on the works of M.
Starytskyi, M. Kropyvnytskyi, I. Karpenko-Kary and other outstanding
Ukrainian dramatists took the main place. At the end of the 20th - at the
beginning of the 21st century, this art institution was actually transformed
from a drama to an operetta as part of the attack on the Ukrainian presence
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in Crimea. Despite this, in 2011, Viktor Humeniuk’s staging of Volodymyr
Vynnychenko’s drama “The Lie” became a landmark.

The premiere of this performance was attended by many representatives
of the intellectual elite of Ukraine. In March 2014, Taras Shevchenko’s play
“Nazar Stodolia” was staged in the theater for the 200th anniversary of the
poet. In November 2014, by the decision of the occupation administration,
this art institution was illegally deprived of its Ukrainian status and
transformed into the “State Academic Musical Theater of the Republic of
Crimea”. In 2015—2020, there was not a single Ukrainian-language play in
its repertoire (Ivanets, 2021: 30).

The illegal occupation of the peninsula and the Russian-Ukrainian
war have had a negative impact on Ukrainian religious life there. One of
the most important religious organizations that play a leading role in the
preservation and protection of Ukrainian spirituality and morality on the
peninsula are the Crimean Diocese of the Ukrainian Orthodox Church of
the Kyiv Patriarchate (hereinafter - UOC KP) and the Crimean Exarchate of
the Ukrainian Greek Catholic Church (hereinafter - UGCC).

In 2014, the UOC KP in Crimea consisted of 49 religious’ structures.
Currently, in conditions of constant oppression and persecution, only 7
of its communities and 4 priests continue their activities. The number of
parishes has decreased significantly, some premises, some churches have
been taken by force. Individual priests have been fined and detained.

The number of Greek-Catholic parishes has decreased from 11 to 5. Part
of the UGCC believers, the majority of whom were ethnic Ukrainians, were
forced toleave Crimea after the Russian annexation. The number of parishes
has decreased from 11 to 5. Some believers stopped visiting UGCC churches
due to religious restrictions imposed by Russia (mandatory registration,
prohibition of Ukrainian citizens and non-parishioners from participating
in religious services, holding religious services outside the church, etc.),
physical and other pressure.

On 15 March 2014, in Sevastopol, “self-defense” militants kidnapped
Mykola Kvych, the priest of the Assumption of the Blessed Virgin Mary
parish in Sevastopol, the chief military chaplain of the Crimean Exarchate
of the UGCC, during the service, the Russian special services subjected
him to interrogation and physical pressure, and the occupation authorities
threatened prosecution.

After his release, the priest managed to leave Crimea. In Simferopol,
there was an attack on a private house where the UGCC chapel is located.
Thor Havryliv, who at the beginning of 2014 was the dean of the Crimean
deanery of the UGCC, was pressed to transfer to the UOC of the Moscow
Patriarchate. Due to the threat of complete liquidation and pressure, the
Greek Catholics in Crimea re-registered as a separate exarchate of the
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Byzantine rite under the direct authority of the Vatican (Ivanets, 2021). But
this does not save from persecution, violation of freedom of religion.

Greek Catholics in Crimea continue to be under pressure. For example,
in 2016, the Greek-Catholic community in Yevpatoriia was deprived of the
premises in the library of the central resort polyclinic for a chapel, which
they used for a long time, and in 2017, the “Leninskyi District Court” in
Sevastopol suspended the activities of the Greek-Catholic community for
2 weeks for the fact that services were conducted by a priest-citizen of
Ukraine without a patent of the occupying state or a work permit. The cleric
was deported with a ban on entering the territory of the Russian Federation
and the occupied south of Ukraine (Ivanets, 2021).

The occupying state constantly fines Greek Catholic parishes. In
particular, in the spring of 2019, the Greek Catholic parish in Sevastopol
was fined for not having a sign on the building with the full name of the
religious organization, and in October 2020, a fine of 30,000 rubles was
imposed on the Yalta Greek Catholic community for a similar “violation”
(Ivanets, 2021).

In general, Russian legislation in Crimea is discriminatory against
a number of denominations and does not ensure the rights of believers
to freedom of conscience and religion and the protection of religious
organizations. Religious organizations that have not been re-registered
under Russian laws have found themselves in a particularly difficult
situation.

4. Discussion

One of the acute and debatable issues among Ukrainian politicians,
the public, and scientists today is the attitude of Ukrainian society to the
Crimean issue and determining the ways of the future de-occupation and
reintegration of Crimea.

In 2016—2021, the Ilko Kucheriv Democratic Initiatives Foundation
together with the sociological service of the Razumkov Center conducted
3 sociological surveys. In 2016, 54% of respondents believed in the future
return of Crimea to Ukraine, 37% considered its return unlikely, and 14%
allowed this issue to be resolved by force. In 2018, these numbers were
already 48%, 36% and 10%, respectively, and in 2021 — 43%, 44%. Also,
27% of respondents considered the strengthening of the armed forces of
Ukraine to prepare for the operation to liberate Crimea as one of the factors
of de-occupation of the peninsula. 10% of Ukrainians perceived Crimea as
an independent state entity (Palshkov, 2023: 175-176).
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At the beginning of the Crimean annexation, the attitude towards it as a
Ukrainian territory temporarily occupied by Russia prevailed in all regions
of Ukraine, except Donbas (22%). For instance, this position was supported
by 90% of residents in Halychyna, 88.5% in Volyn, 86% in the city of Kyiv,
82.5% in the Lower Dnieper region, 77% in the Central region, 65% in the
Southwest, Polissia — 71% and Podillia — 57.5%. Fewer respondents voted
for it in Slobozhanshchyna - 45%, but there were the largest number of
those who could not decide on this issue - 20% (International Center for
Prospective Studies, 2015: n/p).

All-Ukrainian public opinion regarding the methods of returning Crimea
was somewhat divided between several options. 24% of respondents spoke
in favor of the return of Crimea as a result of effective internal reforms in
Ukraine and an increase in the level of well-being. 21% - for the fact that this
would happen as a result of the deterioration of the internal political and
economic situation in the Russian Federation. Another 14% of Ukrainians
believed that returning Crimea was possible only by military means. 13%
supported the method of international pressure and Western sanctions on
Russia. At the same time, 16% of the population of Ukraine did not see any
way to return Crimea (International Center for Prospective Studies, 2015:

n/p).

Here we shall note that since the occupation of the peninsula, the
optimistic mood of the population regarding the prospects of the return
of Ukrainian control over the peninsula has subsided somewhat, while at
the same time skepticism has grown. Regarding the increase of those who
considered the military way of de-occupation of the Crimean Peninsula, this
can be explained by the increased public’s faith in the Armed Forces, which
were gradually reformed and strengthened (Palshkov, 2023; Ukrinform.
August 20, 2021).

The attidues of Ukrainians regarding the need to return Crimea
changed dramatically after Russia’s full-scale invasion into Ukraine in
February 2022. According to a survey conducted on 12-13 March 2022 by
the sociological group “Rating”, 80% of respondents believed that Ukraine
should use all opportunities to return Crimea under Ukrainian jurisdiction
(Palshkov, 2023).

It shall also be noted that people over the age of 60 (54%) and residents
of Eastern Ukraine (47%) saw the least political future of Crimea as part of
Ukraine. Young people aged 18-29 (67%) and residents of Western Ukraine
(73%) believed in the return of Crimea to Ukraine the most (Ukrinform.
August 20, 2021).

In our opinion, in the future, an important factor in the formation of
public expectations will be successful military operations by Ukraine and
the prevention of “freezing” conflict in any form. The current Russian-
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Ukrainian conflict will not end without the return of Crimea. And there are
several explanations for this. In particular, the majority of Ukrainians do
not recognize Crimea as Russian and are not ready to give it up in exchange
for ending the war.

The annexation of Crimea violates the basic principles of international
law, and the presence of Russian troops in Crimea creates a constant
military threat to the south of Ukraine. The de-occupation of the Crimean
Peninsula is the only way to return it from an authoritarian to a democratic
path of development and to prevent the further displacement of Ukrainians
from there. This will also make it possible to unblock certain areas of the
Black and Azov seas, over which Russia has established de facto control and
the Ukrainian economy is suffering huge losses due to the impossibility of
normal export of its products.

Conclusion

Having breached bilateral agreements and other international
obligations in 2014, Russia occupied and annexed Crimea and the city of
Sevastopol, thereby undermined international law and the global security
system. This part of the Ukrainian territory has been transformed into
a military bridgehead for further hostilities, where a policy aimed at
discrimination and gradual assimilation of Ukrainians is carried out. Since
2014, Ukrainian national identity has been the main factor in criminal and
humanitarian violations, as well as human rights violations in Crimea.

The Russian authorities are persecuting, repressing and arresting
pro-Ukrainian Crimean activists for using and demonstrating Ukrainian
symbols, for listening to and singing Ukrainian songs. The activities of
Ukrainian political and most public organizations are prohibited here, and
the right to freedom of assembly is restricted.

The isolation of Crimea from the Ukrainian information space has
become the basis for the deepening and expansion of Russian repression on
the peninsula. There are no Ukrainian newspapers and magazines that can
be ordered by subscription in the catalog of the occupation postal operators
and “Crimean Post”.

Illegal termination of rebroadcasting of Ukrainian TV programs and
radio stations in Crimea by the Russian authorities, restriction of access
to its territory of Ukrainian printed products and a number of Ukrainian
websites has a negative impact on meeting the informational and cultural
needs of ethnic Ukrainians and has significantly limited their opportunities
to maintain a cultural connection with the mainland of Ukraine. In
addition, Russian TV channels have become the only source of information
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for Crimeans. All this has led to the fact that the inhabitants of Crimea, in
particular the youth, began to feel alienated from Ukrainian culture and
language.

The attack on Ukrainian identity is also in other aspects of the
information sphere of Crimea. For example, there is an active campaign to
change the historical memory and create a false history of Crimea, which
justifies the illegal annexation of the peninsula by Russia. Most museums
and other cultural institutions were Russified and stripped of Ukrainian
traditions and national symbols.

The activities of institutions that promote Ukrainian culture and
traditions have been mostly suspended. In particular, in February 2015,
the Museum of Ukrainian needlework was closed, and books by modern
Ukrainian authors were seized from the library named after I. Franko in
Simferopol. In May 2017, the Ukrainian Cultural Center” in Simferopol was
closed due to a lack of funds to pay for the rent of the premises, and its
director left Crimea.

Currently, monuments are being destroyed on the peninsula, property
is being expropriated or people are being forcibly deprived of property,
illegal archaeological excavations are being carried out, artifacts obtained
as a result of archaeological excavations are being taken outside Crimea,
as well as non-compliance with the international humanitarian law on the
provision and protection of monuments in the occupied territory.

Today, there are no Ukrainian-language schools in Crimea, while there
were seven of them before. All of them were created on the initiative of
Crimean Ukrainians, whose opinion the local authorities had to take into
account. In fact, of the 13,000 schoolchildren who studied in the Ukrainian
language in Crimea until 2014, today there remain less than 200, that is,
their number has decreased tenfold (Medvid, 2023: n/p).

Students do not study Ukrainian history, language, literature, etc. in
lessons. The number of students receiving education in the Ukrainian
language has decreased by 97% since the occupation. Pro-Ukrainian
Crimean teachers were replaced by Russian teachers, the ideological “re-
education” of teachers is taking place. There are no programs and textbooks
on Ukrainian studies subjects. Soldiers are being trained for the Russian
army through youth movements and organizations. Children in Crimea do
not know the real situation about the Russian invasion and occupation of
Ukraine.

The removal of the Ukrainian language from education in the occupied
Crimea is a deliberate attempt to erase Ukrainian identity from the region.
By forcing Crimean schools to teach exclusively in Russian, the occupying
Russian administration deprives Ukrainian children of the opportunity to
learn and use their native language, which is an integral part of their cultural
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identity. The militarization of education, on the other hand, involves
promoting the heroization of the Russian army and its history, while at the
same time forming a hostile attitude towards Ukraine and its people.

Since the occupation, “freedom of religion and belief in Crimea has been
threatened by a number of incidents targeting representatives of minority
faiths and their religious objects” (Human Rights, 2019: 22). The Ukrainian
Orthodox Church supports independent Ukraine and takes an open position
against the occupation. After the annexation of the peninsula, the UOC KP/
OCU decided not to change its registration to the Russian Federation and
therefore it is not accepted by Russian legislation. In 2020, it was able to
use 9 premises designed directly for the Crimean Diocese.

Its leadership was made to appeal to the European Court of Human
Rights regarding the violation of the rights of believers. At the same
time, the UN Human Rights Committee in 2015 expressed concern about
“violations of freedom of religion and belief in the territory of Crimea,
including intimidation and persecution of religious communities, including
attacks on the Ukrainian Orthodox Church...” (Human Rights, 2019: 22).

Thus, the Russian campaign in Crimea with all its political, military
and propaganda methods is aimed at restoring a nostalgic, ethnic feeling
of loyalty to Russia, which includes the elimination of both the idea of a
separate Ukrainian “people” and the idea of Ukrainian national identity.

As a result of the audacious occupation of Crimea, Russia has created
another source of instability in the world, a threat to the vital interests
of Ukraine and the Euro-Atlantic region in the security, economic and
humanitarian spheres. Therefore, regaining control over the temporarily
occupied territory of Crimea is a national and vital task for Ukraine. The
state, public and political figures, organizations, and business should make
their contribution to its implementation.

Therefore, taking into account the above, we believe that the Ukrainian
state authorities shall implement an effective humanitarian and ethno-
national policy. One of its tasks is to protect the rights, satisfy the ethno-
cultural, spiritual and informational and educational needs of Crimean
Ukrainians in the free territory and, as much as possible, on the peninsula, as
well as to promote their consolidation. It is necessary to regulate the status
of the Ukrainian community in Crimea legislatively, carry out constant
monitoring to meet the needs of Ukrainians on the peninsula, protect their
rights, freedoms and interests, and respond to detected violations promptly.

The development of a number of studies on the history of the Crimea
and its Ukrainian community, the study of the historical and cultural
heritage of the Crimean Ukrainians requires significant activation. It is
worth ensuring the preparation of Ukrainian information programs with
the aim of broadcasting them to the occupied Crimean territory.
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Digitalizacion de los poderes publicos:
Experiencia mundial

Resumen

La investigacion se centra en el estudio de los procesos de digitalizacion
a nivel de Ucrania e internacional como innovacion en la gestion publica,
asi como en las perspectivas de su implementacién en los procesos de
formacion del Estado y de comunicacién con la sociedad civil. Se concluyb
que la digitalizacion de las autoridades publicas debe armonizarse con
estindares internacionales generalmente reconocidos, desarrollados y
adoptados en el contexto de las caracteristicas y tradiciones nacionales.
Sobre la base de la evaluacion de las tendencias mundiales en el desarrollo
de tecnologias digitales y el estudio de la experiencia internacional, se
determinaron las areas clave de actividad de las autoridades publicas en
Ucrania, que pueden ser tomadas como base por otros paises en desarrollo,
con énfasis especial en: descentralizacidn, simplificaciéon, desregulacion,
desarrollo de la capacidad institucional y apoyo a la comunicacion.

Palabras clave: digitalizaciéon; democracia electronica; autoridades
estatales; sociedad civil; tecnologias digitales.

Introduction

Modern society is characterized by significant growth and active use
of digital technologies, which leads to the need for global modifications of
many social processes. Digitization also affects the most important state-
legal institutions related to the formation of state authorities and the
exercise of public power, and through it, conditions are created that can
affect the type of modern representative democracy. The implementation
of relevant innovations can have a qualitative impact not only on certain
sources of state-management activity, but the use of relevant technologies
simplifies and maximally reduces the cost of communication between the
state and the population in the field of providing administrative services,
expression of will, administration of justice, etc.

Using information technologies in public administration with the
possibilities of finding alternative ways of entering data, performing
the functions of collecting, storing, processing, transferring and using
knowledge increases the efficiency of public administration, which makes
it possible to find the necessary resources for this. The serious impact of
digitalization is also felt on the functioning of the justice system, because
modern digital technologies provide the possibility of creating a digital
environment that can replace the system of individual bodies in the sphere
of activity of state authorities.
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Today, the vast majority of democratic countries in the world implement
the tools of electronic democracy for the formation of policies, the basis
of which are the relations between the state and civil society, based on
transparency and full trust of the two parties to each other. World leaders
in the development of e-democracy were able to reach its level when all
tools represent a single effective communication system that strengthens
and promotes the most effective two-way dialogue between the government
and society.

Thus, the digitization of state institutions and management processes
leads to the need to transform these institutions, and also poses new tasks
for society and the state, which cannot be solved by proven and known
methods (Togobytska, 2021), and the transfer of all public services to
electronic format and the use of the latest technologies to maximize the
efficiency of the processes of providing public services is a key vector of the
development of many democracies of the world.

At the same time, scientists and practitioners highlight a number
of problems of the implementation of digitization at the national and
local levels: personnel shortage and the need to retrain old personnel
in accordance with new competencies; improvement of the system of
providing administrative services and digitization of most of them; the
imperfection of the legislative provision of digitization processes in the
context of decentralization, the need to expand the current legislative
framework; insufficient technical and financial support for the purpose of
integrating the latest technologies into one’s activities; corruption (Korzh,
2018; Nelipa, 2022).

The study of the world’s leading practices of the implementation of
electronic democracy will contribute to its development and application at
the national level, the determination of priority tasks of state policy in order
to optimize the mechanisms of public dialogue and institutions of direct
democracy, will make it possible to formulate relevant conclusions aimed
at restarting the nature of public relations between the state and society in
order to improve quality of satisfaction of citizens’ interests.

1. Methodology of the study

To solve the tasks set in the scientific article, the basis of its methodology
is a complex of methodological approaches and general scientific and
special scientific methods of scientific knowledge of social phenomena
and processes: theoretical generalization, semantic, comparison, analysis
and synthesis for clarification and improvement of the conceptual and
categorical apparatus, in particular, to clarify the essence of the concepts
«digitalization», «electronic democracy», «electronic government»;
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systemic analysis to reveal the regulatory and legal regulation of digital
processes in public authorities at the national and local level, as well as to
consider the changes that occurred as a result of the activation of digital
transformation, decentralization, pandemics and military actions and the
consequences of their impact on the functioning of the public authority
system in Ukraine; comparative analysis and extrapolation to determine
the advantages and problems of digitization of public authorities in Ukraine
compared to relevant foreign practices; expert evaluations to determine
the current state of development of e-democracy in the world and at the
national level; logical generalization for the development of conclusions
and recommendations regarding the development of mechanisms of
digitalization of public administration bodies in accordance with modern
global trends.

The normative basis and information base of the scientific article are
the legislation of Ukraine on the development of the information society
and e-government, the resolutions and orders of the Cabinet of Ministers
of Ukraine and the decrees of the President of Ukraine on the development
of the information society, the implementation of e-government, the use of
modern information and communication technologies by state authorities,
the legislation of foreign countries in the field of e-government regulation,
legal acts of local state authorities and local self-government bodies, web
pages and portals that provide access to e-democracy technologies.

2. Analysis of recent research

A significant number of scientific works are devoted to the fundamental
foundations, theoretical, practical and methodological aspects of the
development of electronic democracy in various aspects of social and
administrative life, which repeatedly emphasized the presence of individual
local and systemic barriers to the introduction and use of digitalization,
suggested ways to solve them on the legislative, managerial, economic and
other levels.

In general, without denying that the active introduction of information
technologies into the system of socio-political relations significantly
expands the opportunities of citizens regarding their participation in
solving common issues and creates conditions for the formation of a
qualitatively new level of citizen activity, however, the expediency of
a comprehensive study of the issues of further development of state
implementation mechanisms does not lose its relevance and ensuring, at
the national level, world-leading digitization practices in the activities of
public authorities. Among the complex of main problems, the problem of
improving the normative and legal regulation of social relations during the
use of information technologies is extremely important.
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The purpose of the article is to analyze the national and international
aspects of digitization in public authorities and assess the achievements of
the leading countries of the world and Ukraine in its implementation and
development.

3. Results and discussion

One of the prerequisites for effective interaction between a democratic
stateand civil society is proper regulatory and legal support. In this part of the
study, we will analyze the state of legal regulation of digital transformation
in Ukraine, which reflects the state and development of reforming various
spheres of public life and the participation of public administration subjects
in the specified process.

The Sustainable Development Strategy « Ukraine-2020» states that one
of the priority reforms is the reform of «state administration, the result of
which should be the creation of an effective, transparent, open and flexible
structure of state administration with the use of the latest information and
communication technologies (e-government) to ensure the development
and implementation of a comprehensive state policy aimed at social
sustainable development and adequate response to internal and external
challenges» (Decree Of The President Of Ukraine No. 5/2015, 2015).

On May 3, 2022, amendments were made to the Law of Ukraine «On
Electronic Communications» regarding the improvement of the efficiency
of the organization of the work of providers of electronic communication
networks and/or services under martial law (Law Of Ukraine No. 2240-IX,
2022) in order to improve the efficiency of the organization of the work of
providers of electronic communication networks and/or services in martial
law conditions. This Law will ensure the stable functioning of the state’s
electronic communication network in conditions of martial law and will
prevent interference by enemy forces in its functioning.

Also, on July 8, 2022, a Resolution was adopted on the approval of
the tasks of the National Informatization Program for 2022-2024, the
result of which was the approval of the program tasks and ensuring the
implementation of informatization in state authorities, in particular, this is
digital development, development of electronic government, information
society, digital innovations and technologies in state institutions (Resolution
Of The Verkhovna Rada Of Ukraine. No. 2360-IX, 2022).

Among all the variety of adopted legal acts, the following main areas
of digitization of public authorities can be identified, reflected in the
documents specified in these documents: functioning and content of web
resources and web pages; electronic services; participation of citizens in
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making management decisions; electronic document flow and electronic
digital signature; protection of information and personal data.

In Ukraine, in general, an appropriate legislative and regulatory
framework has been created in the direction of digitalization of the
activities of public authorities, but it is not without such shortcomings
as: declarativeness, non-systematic nature, incompleteness, vagueness,
insufficient mutual agreement of documents and compliance with
international norms.

The problem of the quality of the preparation of normative legal acts
at the state level remains relevant: in some places, the acts are developed
without conducting a thorough analysis of the problem that requires legal
regulation and taking into account the risks of their introduction, public
discussion, conducting high-quality socio-economic and legal expertise,
taking into account the need for their interaction with other acts, etc. These
factors lead to the fact that Ukraine lags behind the leading countries in
the world in terms of digitalization rates. Also, today there is no integral
mechanism of legal enforcement of tasks related to the digitization of
relations between the state and society, legal nihilism of citizens and
businesses, and imperfect practice of law enforcement.

The Government’s long-term priorities are determined by the Program
of Activities of the Cabinet of Ministers of Ukraine, which is a framework
document, the content of which is disclosed in particular through strategies
that represent long-term planning. In our opinion, the prospect of adopting
a basic document that would outline the strategic orientations of the
digitalization of public authorities is becoming extremely important,
and the development of the action plan should take place in the context
of sustainable development goals adapted by Ukraine and aim to achieve
specific goals and indicators.

According to the Plan of the Working Group on Digitization in Ukraine,
it is necessary to: ensure the stable functioning of the digital economy/IT
industry; restoration of destroyed digital infrastructure; implementation of
complex electronic public services, restoration of the network of centers
for the provision of administrative services; protection of state information
resources (Project of the Recovery Plan of Ukraine, 2022).

The main obstacles to the implementation of the mentioned ideas
in life are: complex bureaucratic processes; conservative approaches
to document management; production of electronic communication
equipment; partial destruction as a result of the production of cable
products, which complicates logistics processes; the need for advanced
training and retraining of a significant number of specialists in the field has
been mobilized, replacement of qualified specialists; lack of guarantees for
conducting IT activities and the difficulty of attracting foreign citizens as
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e-residents due to martial law; lack of state regulation of the virtual asset
market; the outflow of startups and technological specialists abroad as a
result of hostilities; lack of budgetary funding for cyber security projects;
constant aggression against the country in cyberspace, which requires
a response and limits resources for the implementation of cyber security
projects; risks of physical destruction of infrastructure.

In general, it should be noted that the legislation of Ukraine, which is
burdened by the conditions of war and is directly related to the introduction
and use of digital technologies in the activities of public authorities, despite
its fragmentation and certain chaotic nature, creates legal grounds for the
wide use of IT technologies in the state administration, electronic document
circulation and electronic interaction of state authorities. At the same time,
the regulatory, administrative, organizational, technical, and economic
components of the digitalization process of public authorities need to
be further improved in order to effectively implement internationally
recognized digital tools for the interaction of the state and civil society at
the national, regional, and local levels.

As evidenced by world experience, only a strong political will aimed at
achieving clear goals, enshrined in relevant strategies, programs, laws on
the development and implementation of e-government, with appropriate
amounts of financial resources, can positively influence the development of
e-government in Ukraine. In our opinion, in the future, in accordance with
the approved e-Governance Strategy until 2030, appropriate state programs
for the development of e-Government with specific tasks, executors, task
performance indicators and funding amounts for a specific period should
be adopted.

Significant changes in the system of public administration, which
were activated with the beginning of the process of joining Ukraine to
the European Union and continue to this day under the influence of the
processes of decentralization and digitalization, became a guarantee of the
active development of the country in general. At the same time, today’s
challenges related to military operations on the territory of the country
encourage the adaptation of national legislation and the practice of its
application in various spheres of life in order to ensure dialogue between the
state and citizens, so that the latter can exercise their rights and freedoms
without hindrance.

Theleading states of the world and the European Union are boldly testing
various programs of digital social security, launching ambitious public
service projects, stimulating public institutions to provide a wide range of
administrative and other services. Let’s pay attention to individual elements
of the digitalization process, because the perspective of further exploration
is the study of the experience of foreign countries, the determination of the
most effective mechanisms, digital technologies that can be adapted to the
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modern conditions of the functioning of the state mechanism of developing
countries.

As foreign experience shows, transparency, a low level of corruption, free
and equal access to public services, and public control over the budget and
tenders contribute to improving the lives of citizens, a positive reputation
of the state in the world, and even greater influence on foreign audiences.
Singapore became the first country in the world to operate an electronic
government. The Netherlands is one of the first European countries to
introduce electronic interaction between the state and citizens.

A single portal for the provision of administrative services was created
and introduced by service universes with the aim of providing services to
the public in addition to the existing traditional means of communication
between the citizen and the state, the use of identification cards for the
provision of administrative services began (Mykhailiuk, 2016). In Croatia,
the main areas of activity regarding the provision of electronic services are
enshrined in the «Strategy for the Development of Electronic Government
of the Republic of Croatia», according to which «the development of new
publicservicesshould bebased on the use ofinformation and communication
technologies (Strategija razvoja Elektronieke Uprave u Republici Hrvatskoj
za razdoblje od 2009 do 2012 Godine, n/y).

In different countries, strategies for the formation of e-government are
oriented towards an internal or external model of activity, are determined
by the highest political leadership and are implemented at the levels
of ministries or departments. The American approach to the creation of
electronic government is based on economic criteria, the European approach
is based on social criteria and the level of human capital development.

One of the important tools of e-governance is electronic document flow,
which directly affects the optimization of the entire process, as it creates
conditions for increasing the efficiency of the activities of state authorities
and local self-government bodies, ensuring the improvement of the
quality and availability of public services, restructuring relations with the
population, overcoming information inequality and involving citizens to
participate in state affairs, etc. The active introduction and use of digital
technologies in state bodies allows for complete changes in all spheres of
public life and gives rise to such a global phenomenon as «digitalization».
However, we note that the restraining factor of this phenomenon in many
countries remains traditional approaches to the organization of document
circulation, which needs further improvement and development, primarily
in the direction of digitalization.

Distinctive characteristics of the continental European model include:
legislative regulation of information relations and information flows
circulating in the European information space (Klimushyn and Sernok,
2010).
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The main advantages of the Australian model include «the ability
to provide an optimal structure for the management and financing
of educational institutions based on a single e-government policy.
Characteristic features of Australian e-government: creation of a single
information space; simplification of the process of training and retraining,
etc. (Klimushyn and Sernok, 2010).

Distinctive characteristics of the Anglo-American model are:

Reforms of the entire structure of public administration; creation of
information portals that allow providing universal service to citizens and
access to information; the use of a strategy focused on external activities,
with a relatively low level of development (Canada); releasing civil servants
from performing routine procedures during interactive interaction with the
population (Zastrozhnikova, 2018: 148-152).

The Anglo-American e-governance model is particularly interesting,
because the participating countries of this model occupy fairly high positions
in the e-governance development rating. This level of e-government
development is called the connectedness stage, which assumes that «the
government transforms itself into a unified whole that meets the needs of
citizens through the development of an integrated support service. And this
is the most advanced level of electronic governance, which is characterized
by the presence of: horizontal, vertical and infrastructural connections,
connections between the government and communities.

A successful example of the international practice of applying electronic
governance mechanisms is the experience of Great Britain, which is based
on the provisions of the «White Book on Government Modernization» and
is framed in the «Strategic Concept of Serving Society in the Information
Age.»

The main purpose of the concept is to specify the process of transition to
the government of the Information Age. An interesting level of interaction
is the interaction of state institutions among themselves (G2G), which
is aimed at increasing the reliability of data and the efficiency of their
use, reducing the cost of services, improving the use of databases, and
improving the public administration system in general (E-government.
A strategic framework for public service in the Information Age, n/y).
Relations between the central and local authorities and their bodies have
been established in such a way that, if necessary, it is possible to obtain all
the necessary information on issues that are assigned to the competence of
another body.

A number of Scandinavian and Baltic countries have also digitized
a number of government processes and digitized public services. For
example, in Estonia, it has been possible to vote in elections online since
2005. The electronic voting system is actively used in the USA and is being
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implemented in the countries of the European Union, at the level of the
union itself (Krasnopolska and Myloserdna, 2020).

At the same time, it is worth warning that despite serious technical
achievements, the introduction of appropriate technology, which is based
on the formation of special trust in the authorities in general and in the
digital space formed by them, has serious risks associated, on the one hand,
with the problems of the legitimacy of the results online voting, and on the
other hand, with the psychological features of citizens’ participation in this
process.

Also, analyzing the global research of the Riverbed Technology company
in nine developed countries, such as the USA, Brazil, Germany, France,
China, Singapore, India, Great Britain, Australia (the objects of the survey
were enterprises in the field of sales, transport, industry, security health),
95% of respondents stated that they are currently unable to implement
digitization in their own business processes. First of all, the main problems
on the path of digital transformation are a limited budget and an outdated
network infrastructure. The negative factors also include the non-
transparency of the work of end users, low qualification of personnel and
low interest of the management in conducting digital initiatives (Riverbed
Technology: 95% of companies are not ready for digital transformation,
2018).

In addition, the growth rate of digitalization directly depends on the
country’s institutional environment, which concerns state policy, legislative
and regulatory acts, and fiscal instruments. The long absence of an
innovative base in the country’s economy, the reluctance of representatives
of large and medium-sized businesses to invest in innovative projects
weaken digital transformation.

We come to the conclusion that in most countries of the world, the
reasons for reforming the public sector, the initiators of which are mostly
state authorities or local self-government bodies, are the objective need to
improve and simplify communication between the state and the society of
citizens in the provision of online electronic services. The government of
Ukraine has set itself a similar goal.

The UN has provided certain recommendations for the transition
of countries to digital governance and digital transformation. The
recommendations are a change in thinking in the digital plane at the
individual and systemic levels, a change in the institutional and regulatory
framework in public policy, the availability of information through open
government data and equal access to it (Mikhrovska, 2020).

As practice shows, the European Union will continue to consider
virtualization as one of the main areas of development of science and
innovation, at least until the end of 2027, while the new Framework
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Program for research and innovation «Horizon Europe» (2021-2027) and
the program of the European Parliament and Council of the European Union
«Digital Europe». Accordingly, it can be concluded that for the European
Union, digital technologies, artificial intelligence and robotics, the next
generation Internet, high-performance computing and big data as the most
important and popular digital technologies are areas of special interest not
only now, but also in the strategic perspective (Strizhkova, 2019).

Given that the country’s political course for joining the European Union
was fixed at the constitutional level, we can say that the above-mentioned
documents, namely the Framework Program for Research and Innovation
«Horizon Europe» (2021-2027) and the program of the European
Parliament and The Council of the European Union’s «Digital Europe» will
become mandatory. We share the point of view of S. Yesimov, who notes that
the Association for the Development of Ukraine and the European Union
closely links the development of Internet technologies with the reform of
public administration, which will enable state authorities to provide high-
quality, in-demand and affordable electronic services.

At the same time, it will allow the state authorities to carry out constant
analysisand improvement of the system of providingadministrative services,
to identify negative effects on the quality and widespread distribution of
administrative services based on the indicators of the assessment of the
quality and availability of electronic administrative services (Yesimov,
2017).

In order to speed up the process of digitalization of public services, in
particular at the level of territorial communities, an international project
under the U-LEAD program has been implemented in Ukraine, which is
financed by the European Union and its member states Germany, Poland,
Slovenia, Sweden, Denmark, Estonia.

The specified project is aimed at improving the provision of public
services in local self-government bodies by developing and implementing
a system of electronic interaction, information systems and administrative
services with the aim of providing a significant number of public services
entirely electronically (E-government. A strategic framework for public
service in the Information Age, n/y). Unfortunately, the war in Ukraine
affected the completion of this and other digitization programs of public
authorities and society. However, digitalization processes continue even
under such difficult conditions and are successfully implemented, including
thanks to the support of the world community.

The general problems of the development of various models of
e-government include the fact that in many countries, government
institutions do not provide opportunities for joint operation of their
information systems, and a significant part of procedures and services
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are performed manually. Such a variety of features of the development of
different models is due to different, distinct goals of building electronic
governance in different models, to which the goals of individual countries
are also added.

In the Anglo-American model, the goal is “openness, transparency, and
responsibility to citizens, simplification and cheaper interaction of citizens
and business representatives with state structures”; continental-European
— providing government information online, ensuring the conditions for
fulfilling one’s civic duty in, using the possibilities of electronic voting
or internet testing, government services for paying taxes and fines;
satisfaction of the information needs of the population and the introduction
of communication and information technologies to various spheres of life
are characteristic of the Australian and Latin American ones.

In general, it should be said that the need for digitization of public power,
development of electronic government, online services objectively requires
state authorities, local self-government bodies, budgetary and communal
institutions not only to modernize the material and technical base for
the performance of their own and delegated powers, but also actively
implement infrastructure projects aimed at improving the communication
infrastructure (laying of Internet networks, operation of servers, hosting
companies, increasing the level of data security, etc.).

Such challenges today are a characteristic feature of modern industrial
society, regardless of the political regime and the state system. For the
modern system of state power, it is not only necessary, but also natural
to use advanced information and communication technologies - to be an
“electronic government” - not for the sake of “technological fashion”, but
for the sake of a new quality of administration that corresponds to modern
trends of socio-economic development, including modern threats to the
institution of the state and law.

If we talk about the adoption of the best global experience in the field
of digitization of public authorities, then the quick response to the needs
and current requests of the population in the conditions of martial law
in Ukraine has become an indicator of the effectiveness of cooperation
between the authorities and citizens: the authorities promptly respond to
today’s challenges, safely, quickly, effectively and transparently creating
services and online services for citizens. Taking these measures requires the
involvement of a significant number of highly professional specialists for
a fast and high-quality process of digital transformation, the development
of specially developed information programs in the field of providing and
developing administrative services to the population in electronic form, etc.

At the same time, we share the point of view of scientists that today we
need such legal norms that would contribute to the development of a global
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and open single digital market by unifying legislation and simplifying the
rules and procedures applied in different countries (Glibko and Yefremova,
2016). Acceleration of the transition to a model of digital administration
of public authorities requires reengineering of management systems,
processes and functions in accordance with the opportunities provided
by new technologies, in particular with the use of a process approach to
management and the formation of network connections, the creation of a
single regional platform, interactive databases, introduction of electronic
democracy elements into decision-making processes.

Conclusions

Digitization of public authorities should be understood as a system of
measures for transformation, improvement through the integration of
information and telecommunication technologies of the activities of public
administration subjects and their officials with the aim of developing
an open information society, proper communication between the state
and civil society, increasing productivity and economic growth. The
implementation of digital technologies in the activities of state (public)
authorities is an activity of public administration entities in the field of
digitization (development of the digital economy, digital innovations and
technologies, e-government, electronic document flow and electronic
information resources, etc.) regulated by laws and other legal acts. by
making management decisions and providing administrative services
established by law.

The analysis of the normative and legal regulation of the activities of
public authorities in Ukraine proved the existence of a multi-level model of
legal support for the implementation of digitization tools, which combines
legal prescriptions of various legal powers, which were reflected in acts
of informational, administrative, civil, economic and criminal procedural
legislation, and also illustrates the mutual influence and interaction of
these branches of law in today’s conditions.

The process of digitalization of the activities of public authorities is
accompanied by such shortcomings as: declarativeness, non-systematic,
incompleteness, vagueness, insufficient mutual agreement of documents
and compliance with international standards. At the same time, in
accordance with the approved e-Government Strategy until 2030, further
improvement is required in the regulatory, managerial, organizational,
technical and economic components of the process of digitization of public
authorities in order to effectively implement internationally recognized
digital tools for the interaction of the state and civil society at the national,
regional and local levels.
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The scientific analysis of the foreign experience of implementing
digitization tools in the activities of public authorities leads to the
conclusion of the need to reformat the activities of public authorities by
introducing information and telecommunication technologies into their
activities, improving the mechanisms of electronic governance in the
field of telecommunications networks, e-commerce infrastructure and
online interaction business subjects, digital skills and electronic document
flow, improvement of communication infrastructure (laying of Internet
networks, operation of servers, hosting companies, increasing the level of
data security, etc.).
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Experiencia de paises individuales de la region
europea en materia de implementacion de normas
internacionales para garantizar la proteccion
criminologica y penal-legal de la justicia

Resumen

El articulo describe la experiencia de Alemania y Austria en la
implementacion de estandares internacionales para garantizar la proteccion
de la justicia criminologica y penal. En la preparacion de este articulo
se utiliz6 un conjunto de métodos de investigacion cientifica generales
y especificos para definir sujetos especiales autorizados para realizar
tales actividades criminologicas, las peculiaridades de su interaccién con
la policia y otros organismos encargados de hacer cumplir la ley, para
revelar el contenido de mandatos legislativos en materia de organizacion
y funcionamiento de los Servicios de Seguridad de los Tribunales y sus
homologos, asi como el de la legislacion sobre responsabilidad penal por
delitos contra la justicia. Sobre la base de los resultados de la investigacion,
se formularon perspectivas para mejorar las actividades del Servicio de
Seguridad Judicial de Ucrania, su interacciéon con la Policia Nacional y
otras entidades del sector estatal y no estatal en la prestacion de proteccion
criminoldgica de la justicia, asi como como la legislacién de Ucrania sobre
responsabilidad penal por delitos contra la justicia, teniendo en cuenta la
experiencia de Alemania y Austria en la aplicacién de normas reconocidas
por la comunidad internacional en este &mbito.

Palabras clave: proteccion criminolégica de la justicia; servicio de
seguridad Judicial; Policia Nacional de Ucrania; delitos
contra la justicia; normas internacionales.

Introduction

Security management in the sphere of justice remains an unchanged
priority for many countries of the world, as well as an important topic of
international forums (Report of the Fourteenth United Nations Congress
on Crime Prevention and Criminal Justice, 2021) to ensure independence
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of judicial bodies (The main principles of independence of judicial bodies,
1985).

It is important that two significant groups of priority tasks have
coincided for Ukraine at the moment: the first one is related to the state’s
course towards European and Euro-Atlantic integration, which brought the
urgent need for judicial reform to the agenda (Strategy for development of
the justice system and constitutional judiciary for 2021—2023; On speeding
up judicial reform and overcoming manifestations of corruption in the
justice system in 2023); the second one relates to ensuring the protection
of justice in the special conditions of martial law and the de-occupation of
the territories of Ukraine, which places an additional burden on the newly
created Judicial Security Service and other entities authorized to perform
this criminological function and requires effective and coordinated measures
to be applied. The above points determine relevance of the scientific and
theoretical understanding of the experience acquired by the European
region countries in ensuring protection of justice for further determination
of promising directions in increasing the efficiency of implementing the
criminological function of protection of justice by authorized subjects in
Ukraine which has become especially important in the sphere of ensuring
national security in conditions of martial law, respectively to the standards
recognized by the progressive international community in this area.

1. Literature review

First of all, let’s note that there is no unified international document
on the security of justice. However, certain elements of the standards for
ensuring security of justice were reflected in international documents
(which differ in their legal force and scope) dedicated to the standards of
independence of the judiciary and judges. In particular, they were reflected
in paragraphs 2.11 of the Basic principles of independence of judicial bodies,
approved by resolutions 40/32 and 40/146 of the UN General Assembly
(1985) as “the prohibition of undue influence, inducements, pressure,
threats or interference in the activities of judicial bodies during decision of
cases transferred to them from any side and for any reason”, “guarantees
of the security of judicial bodies” (The main principles of independence
of judicial bodies, 1985: n/p), in point 5 of the Recommendations on the
effective implementation of the Basic Principles on the independence of
judicial bodies, adopted by the UN Economic and Social Council resolution
1989/60 and approved by the UN General Assembly resolution (1989) as
“provision by the state of the resources necessary to provide judges with a
decent level of personal security”; in Article 8 of the Universal Charter of
the Judge, adopted by the Central Council of the International Association
of Judges (1999) as “Security of office” (Universal Charter of Judges, 1999)
etc.
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Taking into account the fact that the specified international documents
were the subject of our consideration in the previous publication, without
resorting to a re-analysis of their content, as well as of the different points of
view of scientists on this issue and the justification of their own position, we
note that the main special international principles of ensuring security of
justice should include the following: a) ensuring personal safety of judges;
b) ensuring various levels of security in the buildings (premises/territories)
of courts (depending on the type of cases considered), as well as ensuring
zonal security measures; c) provision by the state of adequate resource
support for measures related to ensuring a decent level of personal security
for judges; d) prohibition of undue influence on judges, inducements,
pressure, threats or interference in the activities of judicial bodies during
the resolution of cases assigned to them; e) ensuring safety of judges’ private
life and confidentiality; f) ensuring security and protection of data systems
and organizational systems, including electronic justice (Khrystova, 2023).

In Ukraine, in 2019, a new state body was created in the justice system,
accountable to the Supreme Council of Justice and controlled by the
State Judicial Administration of Ukraine — the Court Security Service
(On the judiciary and the status of judges, 2016); this body was created
for provision of personal security of judges, members of their families and
court employees, for protection and maintenance of public order in courts,
as well as for ensuring safety of participants in court processes. However,
if necessary, during the performance of tasks and functions entrusted to
the specified special entity, other such entities (law enforcement subjects)
may be additionally involved; in particular, these are such entities as
the National Police of Ukraine, the National Guard of Ukraine, the State
Emergency Service of Ukraine, the Security Service of Ukraine; and the
procedure of interaction with these entities is regulated by a joint order (On
the approval of the Procedure for interaction of the Court Security Service
with the National Police of Ukraine, the National Guard of Ukraine, the
State Emergency Service of Ukraine, the Security Service of Ukraine during
performance of tasks and functions by the Court Security Service 2020).

The presented analysis of the experience of individual countries of
the European region in this area was carried out based on the author’s
understanding of the provision of criminological protection of justice as an
activity for the formation of an effective system of countering criminogenic
influences and criminal offenses against justice in order for ensuring its
independence and for practical affirmation of the rule of law principle during
judicial proceedings, in particular, regarding granting of the following
powers to the subject (entity) determined for ensuring security of justice:
to stop and prevent offenses and crimes, to perform interaction with other
subjects and entities in the system of combating criminal offenses against
justice; perform early detection and countermeasures against possible
threats (Khrystova, 2022), based on studying relevant international
documents, foreign and Ukrainian legislation.
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2. Materials and methods

The research is based on the groundwork of foreign and Ukrainian
researchers on methodological approaches to ensuring criminological
security, criminal-legal protection of justice, as well as analysis of the
competence of the Court Security Services and their counterparts in terms
of the effectiveness of the tasks assigned to them. In this article, we will
consider the experience of implementing international standards for
provision of criminological and criminal-legal protection of justice in such
countries of the European region as Germany and Austria.

The methodological basis of this work is presented as a set of general
scientific and special scientific methods of cognition. In particular, with the
help of the dialectical method, the subjects authorized to ensure security of
justice in various countries of the European region, as well as peculiarities
of their interaction with the police and other law enforcement agencies,
were determined; the use of the special legal method of cognition made it
possible to reveal the content of legislative mandates regarding organization
and functioning of the Court Security Services and their counterparts, and
thanks to the method of comparative jurisprudence, their similarities and
differences were revealed. Research of German and Austrian legislation on
criminal liability for criminal offenses against justice was also carried out
using the comparative legal method.

3. Results and discussion

First of all, it should be noted that in the European region countries,
the need to intensify cooperation between police forces and Security staff
in courts is constantly being updated. In particular, in 2023 alone, several
incidents related to security occurred in German courts, for example, as a
result of two cases of escape of defendants from the courthouse in Bavaria,
the Minister of Justice ordered to perform a comprehensive security review
of all courts, and also emphasized the need to review operational concepts
of security in cooperation with the police (Friz and Rossert, 2023). In the
same year, during the announcement of the sentence at the Ludenscheid
District Court, the defendant jumped over the barrier to the judge’s desk
and attacked the judge, knocking him to the ground, biting his hand and
trying to hit him (Tylchyk et al., 2022).

This attack was stopped by police officers who were present in the
courtroom as witnesses in the case under consideration (Krumm, 2023). A
similar high-profile extraordinary incident happened in Ukraine this year.
In particular, in the Shevchenkivskyi District Court of Kyiv, the accused
made an attempt to escape from custody in the court premises with the
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help of an explosive device, as a result of the explosion he died on the spot,
and two law enforcement officers were injured (About the extraordinary
event that occurred on 05 July, 2023 in the Shevchenkivsky District
Court of Kyiv and regarding the duration of the trial). At the same time,
it should be emphasized that it was possible to prevent human casualties
among the meeting participants, judges, staff members, and court visitors
thanks to the coordinated actions of representatives of the National Police,
special-purpose divisions, and representatives of the Court Security Service
(Salnikov, 2023).

Moving on to the analysis of the experience acquired by the countries
of the European region regarding implementing standards of ensuring the
security of justice recognized by the international community, it should
be noted that in most of these countries execution of this criminological
function is entrusted to special entities, - Court Security Services and their
counterparts, each of them having its own features of organization and
functioning (Kobrusieva et al., 2021).

Thus, in Germany, the task of maintaining security and order in court
buildings, including the corresponding associated enclosed outdoor areas,
is carried out by the Judicial Sergeant Service. In addition, employees
under a collective agreement (for example, in the courts and prosecutors’
offices of the state of Brandenburg (Chapter XI of the Service Regulations
for Sergeant Service 2011) and employees of the general judicial service
can be involved in the performance of security tasks and equated to the
court security services, (e.g. in accordance with the content of paragraph
28 “Powers in relation to prisoners and detainees” and paragraph 29
“Application of direct coercion” of the Justice Act in the state of Berlin
(Justice Act in the state of Berlin, 2021).

Organization and functioning of the above mentioned service is
regulated at the level of the law of the respective federal state (by the Act on
the Powers of the Sergeant Service, adopted by the Parliament of the state
of Brandenburg, 2019) and/or by a decree, issued by the minister of justice
of the respective state (for example, Service Regulations for the Sergeant’s
Service, 2011), taking into account the requirements of the Constitution of
the federal state on the protection of personal rights and data protection,
as well as by relevant provisions of federal legislation, for example, the
Law Regulating the Status of Civil Servants in the Federal States (The Law
Regulating the Status of Civil Servants in the Federal States, 2008).

For comparison, in Ukraine, in the absence of the law “On the Court
Security Service” the legal status of this service is regulated by separate
provisions of such normative legal acts as the Law of Ukraine “On the
Judiciary and the Status of Judges” (Chapter 4 “Court Security Service”
of Section XI “Organizational Support to the Activities of Courts”) (On
the Judiciary and the Status of Judges, 2016); Regulation “On the Court
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Security Service”, approved by the Decision of the Supreme Council of
Justice (Regulation on the Court Security Service, 2019); as well as the
Laws of Ukraine “On the National Police” (in terms of the use of coercive
police measures, etc.), “On security activities”, “On civil service”, “On
trade unions, their rights and guarantees of activity”, “On prevention of
corruption” (Horbalinskiy et al., 2023).

According to the results of the analysis of the legal support of the
organization and functioning of special entities authorized to carry out
criminological activities to ensure security of justice carried out within
the scope of this research, it is necessary to note the positive experience of
Germany regarding the regulation at the legislative level of the legal status
of the Security staff of the Judicial Sergeant Service and the general judicial
service, in terms of their performance of security tasks as law enforcement
officers, as well as the determination of their powers at the legislative level
(for example, in Section 5 “Security and Order” of the Law on Justice in
the state of Berlin (Justice Act in the state of Berlin, 2021); subparagraph
1.1. (b) Paragraph 1 “Tasks” of the Service regulations on the service of a
sergeant of the Ministry of Justice of the state of Rhineland-Palatinate
(Service regulations on the service of a sergeant of the Ministry of Justice of
the state of Rhineland-Palatinate, 2021) etc.

For example, in Ukraine, the issue of the legal status of Court Security
Service staff members still remains without a proper solution, which has
been repeatedly emphasized by scientists who devoted their works to the
research of this issue (Titarenko, 2021), as well as by the leadership of the
Service, with proposals made to include it in the list of law enforcement
agencies provided for in Part 1 of Article 2 of the Law of Ukraine “On
State Protection of Court Employees and Law Enforcement Agencies”,
supplementing it in the prescribed manner with the text of the appropriate
content (Matviichuk et al., 2022).

Also worthy of special attention is the experience of the legal regulation
of the leaders’ obligation to hold quarterly meetings of all service employees
to discuss the current regulations on the sergeant’s service, analyze the
practice of application of these regulations, and deepen existing knowledge
(Chapter IX “Service Meetings” of the Service Regulations for Sergeant
Service of the state of Brandenburg (Service Regulations for Sergeant
Service, 2011).

The experience of development and presentation of the framework
concept of security for courts and law enforcement agencies by the Berlin
Senates in 2018 should be taken as a positive point (Zadyraka et al., 2023).
(Framework concept of security for courts and law enforcement agencies
in Berlin, 2018); this concept developed with the involvement of both
representatives from the specified spheres of activity and independent
experts allows to make fundamental, innovative decisions to solve important
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issues for ensuring security of Justice (The response of the Berlin Senate to
the written request of MP Mike Penn, 2019). In particular, it is noteworthy
that the stated security concept is based on the design characteristics of
court buildings (for example, the size and risks associated with their use),
proposed are minimum safety standards for the construction of court
buildings and government bodies, as well as for the entrance control,
alarm systems, emergency action plans, court sergeant’s service, etc. The
implementation of this Concept is monitored by a steering committee for
judicial security issues, which updates it and responds to changes in the
security situation in the justice system of Berlin (The response of the Berlin
Senate to the written request of MP Mike Penn, 2019).

In Austria, the entities specifically authorized to carry out security
checks in court buildings are the control bodies, represented by both court
employees appointed for this purpose by the court building administrator,
as well as by employees of security companies entrusted by the heads of
higher regional courts to carry out security inspections under the contract
approved by the Federal Minister of Justice (§§ 3, 9 Court Organization Act,
1896).

It is worth noting that the first subsection of the first section of
the Austrian Court Organization Act is dedicated to security in court
buildings and external court proceedings, which thereby emphasizes
its importance for the organization of the administration of justice. Also
worthy of attention is the regulation at the legislative level of the specifics
of documenting and registering attacks and serious threats against justice
and prosecutor’s offices, as well as other employees working in the judicial
system and participants in court proceedings, as well as any other form of
violent confrontation, damage to property in a court or prosecutor’s office
and in the adjacent territories (§ 15 Court Organization Act, 1896). It also
states that more detailed requirements for security standards in court
buildings should be regulated by the Federal Minister of Justice in security
instructions (Leheza et al., 2022).

Speaking about the criminal-legal protection of justice, it should be noted
that the German Criminal Code does not have a separate section dedicated
to such norms. They are scattered in different sections of its Special Part.
Thus, the norms on criminal liability for acts that interfere with justice
are contained in the following sections: the seventh one “Offences against
public order”, the ninth one “False unsworn testimony and perjury”, the
tenth one “Casting false suspicion”, the twenty-first one “Aiding after the
fact and handling stolen goods” and the thirtieth one “Offenses committed
in public office” (Law of Germany, 1998). For comparison, in the Special
Part of the Criminal Code of Ukraine, there is a separate chapter XVIII
“Criminal offenses against justice” (Law of Ukraine, 2001).



CUESTIONES POLITICAS
Vol. 41 N° 79 (2023): 213-227

221

Regarding the differentiation of criminal responsibility both for criminal
offenses against justice and for corruption criminal offenses committed by
a special subject - judges, the norms of section 332 “Taking bribes” of the
Special Part of the German Criminal Code are worth noting; according to the
second part of this section judges are subject to a more severe punishment
in the form of imprisonment for a term of one to ten years (Law of Germany,
1998).

In turn, the criminal liability of judges for violating the law to the benefit
of the parties or detriment of the parties during the conduct or resolution
of alegal case is provided for in section 339 “Judicial perversion of justice”
of the thirtieth Chapter “Offenses committed in public office” of the Special
Part of the German Criminal Code. For the commission of a mentioned act,
punishment is prescribed in the form of deprivation of liberty for a term of
one to five years (Law of Germany, 1998).

For comparison, in Ukraine, Article 375 “Provision by a judge (judges)
of a knowingly unjust sentence, decision, ruling or resolution” of the Special
Part of the Criminal Code, which determines responsibility for taking such
actions for selfish motives and other personal interests, is excluded (Law
of Ukraine, 2001), since the Constitutional Court of Ukraine recognized it
as inconsistent with the Constitution of Ukraine (it is unconstitutional),
creating risks and opportunities to influence judges due to the vagueness
and ambiguity of the disposition (Decision of the Constitutional Court,
2020). Thus, today in Ukraine, the issue of criminal liability of a judge
for a notoriously unjust decision has remained without proper legislative
regulation. Currently, the agenda of the Verkhovna Rada of Ukraine
includes four draft laws (No. 3500; No. 3500-1; No. 3500-2; No. 3500-3)
on making relevant changes to the Criminal Code (On the agenda of the
tenth session of the Verkhovna Rada of Ukraine of the ninth convocation,
2023).

In the Criminal Code of Austria, in contrast to the criminal legislation
of Germany, the rules on responsibility for criminal offenses against justice
are allocated to a separate (twenty-first) section “Criminal acts against
justice” (Law of Austria, 1974). When it comes to the experience of Austria
regarding the criminal-legal protection of justice, a positive point in our
opinion consists in establishment of the responsibility (in § 301 of the
Criminal Code) for prohibited publication of a message about the content
of a court hearing, which was closed to the public, about the discussion
of court proceedings in a printed edition, on the radio or in another way
accessible to the general public (Law of Austria, 1974).
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Conclusions

According to the results of analyzing experience of individual countries of
the European region (Germany and Austria) regarding the implementation
of international standards for ensuring criminological and criminal-legal
protection of justice, the following can be stated:

in the mentioned countries execution of this criminological function
is entrusted to specially authorized services in the system of the
Ministry of Justice. In particular, in Germany it is the Judicial Sergeant
Service “Justizwachtmeisterdienstes”, which can involve both court
sergeants and security staff equivalent to them under a collective
agreement (vergleichbare tariflich Beschiftigte), as well as employees
of the general judicial service (“allgemeinen Justizdienstes”), and in
Austria, these are the control bodies “Kontrollorgane”, represented
by both court employees and employees of security companies;

in Germany, there is a separate law dedicated to legal regulation of
the status of these services and their employees, and a framework
concept of security for courts and law enforcement agencies has been
implemented. In Austria, the powers and tasks of control bodies,
as well as security measures in court buildings and external court
proceedings are defined in the Court Organization Act;

In contrast to the criminal legislation of Austria the Criminal Code of
Germany does not have a separate section dedicated to criminal acts
against justice. Norms on responsibility for such acts are scattered in
different sections of its Special Part;

in general, a comparative analysis of the criminal legislation of
Germany, Austria and Ukraine demonstrated that different types and
sizes of punishments were established for certain similar criminal
offenses against justice, which is due to the state policy of these
countries regarding the criminal-legal protection of justice.

. In order to improve activity of the Court Security Service of Ukraine,

taking into account the standards of ensuring security of justice
recognized by the international community, we consider that it
would be prospective to introduce the following points of foreign
experience to the national legislation:

development (in cooperation with subjects and independent experts
involved in the implementation of the criminological function of
ensuring security of justice) and implementation of the Concept of
ensuring security and countering criminal offenses against justice in
Ukraine this concept should presuppose determination of minimum
security standards for construction of court buildings, ensuring their
various levels security, including alarm systems, security systems,
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data protection systems and organizational systems, including
electronic justice, as well as zonal security measures, emergency
action plans, standards for training and advanced training of
employees of the Court Security Service, their interaction with
employees of the National Police, the National Guard, the State
Emergency Service of Ukraine, the Security Service of Ukraine.
In addition, in order to monitor changes in the security situation
and promptly respond to such changes (at the local, regional, and
national levels), it is advisable to create a separate subcommittee on
justice and security of judicial activities within the structure of the
Verkhovna Rada Committee on Legal Policy and Justice considering
issues of judicial system;

- regulation at the legislative level of the status of the Court Security
Service and its employees as one of the bodies with law enforcement
functions and the classification of its staff as employees of a law
enforcement agency;

- preservation of the monopoly on issues of ensuring criminological
security of justice by a special entity - the Court Security Service,
but with the possibility for other entities of the state and non-state
sectors to be involved in this activity;

3. Asfor the improvement of the criminal-legal provision of the security
of justice, within the existing new judicial reform, which lasts from
2021 to 2023, it should be considered appropriate to provide for
the appropriate differentiation of criminal liability in the current
Criminal Code of Ukraine both for criminal offenses against justice
and for corruption criminal offenses committed by a special subject -
judges.

Bibliographic References

ACTONTHEPOWERS OF THE SERGEANT SERVICE. 2019. : Available online.
In: https://bravors.brandenburg.de/gesetze/jwmbg. Consultation date:
28/09/2023.

COURT ORGANIZATION ACT. 1896. Available online. In: https://www.
ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen
&Gesetzesnummer=10000009. Consultation date: 28/09/2023.

DECISION OF THE CONSTITUTIONAL COURT. 2020. Decision of the
Constitutional Court No. 7-p/2020 dated 11/06/2020 in the case based
on the constitutional submission of 55 People’s Deputies of Ukraine
regarding the conformity of Article 375 of the Criminal Code of Ukraine
with the Constitution of Ukraine (constitutionality).



Yuliia Khrystova, Serhiy Miroshnychenko, Iryna Kurbatova, Oleksiy Titarenkoy Maksym Maksimentsev

Experience of individual countries of the European region regarding implementation of
224 international standards for ensuring criminological and criminal-legal protection of justice

FRAMEWORK CONCEPT OF SECURITY FOR COURTS AND LAW
ENFORCEMENT AGENCIES IN BERLIN. 2018. Available online. In:
https://www.parlament-berlin.de/adosservice/18/Haupt/vorgang/
h18-1315.A-v.pdf. Consultation date: 28/09/2023.

FRIZ Armin; ROSSERT, Magdalena. 2023. Nach Flucht aus Gericht:
Justizminister fordert mehr Sicherheit. Der BR24 Newsletter. Available
online. In: https://www.br.de/nachrichten/bayern/nach-flucht-aus-
gericht-justizminister-fordert-mehr-sicherheit, TWQoprs. Consultation
date: 28/09/2023.

HORBALINSKIY, Volodymyr; LESHCHENKO, Oleksandr; MASHCHENKO,
Olha; LEHEZA, Yevhen; PRYMAKOV, Kamil. 2023. “Ways to protect
the rights of individuals in administrative proceedings: legal regulation
and international experience international experience” In: Cuestiones
Politicas. Vol. 41, No. 77, pp. 324-334-

JUSTICE ACT IN THE STATE OF BERLIN. 2021. Available online. In:
https://gesetze.berlin.de/bsbe/document/jlr-JustizGBEpP26/part/X.
Consultation date: 28/09/2023.

KHRYSTOVA, Yuliia. 2022. “Foreign Experience of Criminological Protection
of Justice” In: Scientific Bulletin of Dnipropetrovsk State University of
Internal Affairs. 2022. Special Issue N© 1, p. 190—197.

KHRYSTOVA, Yuliia. 2023. “International Standards for Ensuring Security of
Justice” In: Scientific Bulletin of the Dnipropetrovsk State University of
Internal Affairs. 2023. No 2, pp. 234—243.

KOBRUSIEVA, Yevheniia; LEHEZA, Yevhen; RUDOI, Kateryna; SHAMARA,
Oleksandr; CHALAVAN, Viktor. 2021. “International standards of social
protection of internally displaced persons: administrative and criminal
aspects” In: Jurnal cita hukum indonesian law journal. Vol. 9, No. 3, pp.

461-484.

KRUMM, Thomas. 2023. Im Gerichtssaal in Liidenscheid: Angeklagter
beiBt Richter und Polizisten in die Hand. Available online. In: https://
www.come-on.de/luedenscheid/angriff-amtsgericht-luedenscheid-
amtsrichter-angegriffen-und-verletzt-92422866.html. Consultation
date: 28/09/2023.

LAW OF AUSTRIA. 1974. Criminal Code of Austria. Available online. In: https://
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen
&Gesetzesnummer=10002296. Consultation date: 28/09/2023.

LAW OF GERMANY. 1998. Criminal Code of Germany. Available online. In:
https://www.gesetze-im-internet.de/englisch_stgb/englisch_ stgb.
html. Consultation date: 28/09/2023



CUESTIONES POLITICAS
Vol. 41 N° 79 (2023): 213-227

225

LAW OF UKRAINE. 2001. Criminal Code of Ukraine. Available online. In:
https://zakon.rada.gov.ua/laws/show/2341-14#Text. Consultation
date: 28/09/2023

LEHEZA, Yevhen; PISOTSKA, Karina; DUBENKO, Oleksandr; DAKHNO,
Oleksandr; SOTSKYI, Artur. 2022. The Essence of the Principles
of Ukrainian Law in Modern Jurisprudence. In: Revista Juridica
Portucalense. Available online. In: https://doi.org/10.34625/issn.2183-
2705(32)2022.ic-15. Consultation date: 28/09/2023.

MATVIICHUK, Anatolii; SHCHERBAK, Viktor; SIRKO, Viktoria; MALIEIEVA,
Hanna. LEHEZA, Yevhen. 2022. “Human principles of law as a universal
normative framework” In: Cuestiones Politicas. Vol. 40, No. 75, pp. 221-
231.

ON ACCELERATING JUDICIAL REFORM AND OVERCOMING
CORRUPTION IN THE JUSTICE SYSTEM. 2023. Decision of the
National Security and Defense Council of Ukraine dated 23 June, 2023,
implemented by the Decree of the President of Ukraine dated 30 June
30, 2023 No. 359/20233. Available online. In: https://zakon.rada.gov.
ua/laws/show/no033525-23#Text. Consultation date: 28/09/2023.

ON THE AGENDA OF THE TENTH SESSION OF THE VERKHOVNA RADA
OF UKRAINE OF THE NINTH CONVOCATION. 2023. Resolution of
the Verkhovna Rada of Ukraine No. 3369-I1X.

ON THE APPROVAL OF THE PROCEDURE FOR INTERACTION OF THE
COURT SECURITY SERVICE WITH THE NATIONAL POLICE OF
UKRAINE, THE NATIONAL GUARD OF UKRAINE, THE STATE
EMERGENCY SERVICE OF UKRAINE, THE SECURITY SERVICE OF
UKRAINE DURING PERFORMANCE OF TASKS AND FUNCTIONS
BY THE COURT SECURITY SERVICE. 2020. Order of the State
Judicial Administration of Ukraine, the Court Security Service, the
Ministry of Internal Affairs of Ukraine, the Security Service of Ukraine.
No 96/112/194/60.

ON THE JUDICIARY AND THE STATUS OF JUDGES. 2016. Available online.
In: https://zakon.rada.gov.ua/laws/show/1402-19#Text. Consultation
date: 28/09/2023.

ON THE JUDICIARY AND THE STATUS OF JUDGES. 2016. The Law
of Ukraine dated o2 June, 2016 No 1402-VIII (in the edition of 15
December, 2022). the Verkhovna Rada of Ukraine. Available online.
In: https://zakon.rada.gov.ua/laws/show/1402-19#Text. Consultation
date: 28/09/2023.



Yuliia Khrystova, Serhiy Miroshnychenko, Iryna Kurbatova, Oleksiy Titarenkoy Maksym Maksimentsev

Experience of individual countries of the European region regarding implementation of
226 international standards for ensuring criminological and criminal-legal protection of justice

RECOMMENDATIONS ON THE EFFECTIVE IMPLEMENTATION OF THE
BASIC PRINCIPLES REGARDING INDEPENDENCE OF JUDICIAL
BODIES. 1989. Resolution of the Economic and Social Council of the
United Nations 1989/60 and approved by the resolution of the General
Assembly of the United Nations 44/162. Available online. In: http://
www.judges.org.ua/article/d4.htm. Consultation date: 28/09/2023.

REGULATION ON THE COURT SECURITY SERVICE. 2019. The Verkhovna
Rada of Ukraine. Available online. In: https://zakon.rada.gov.ua/rada/
show/v1051910-19#Text. Consultation date: 28/09/2023.

REPORT OF THE FOURTEENTH UNITED NATIONS CONGRESS ON
CRIME PREVENTION AND CRIMINAL JUSTICE. 2021. Kyoto.
Available online. In: https://www.unodc.org/documents/commissions/
Congress/documents/ACONF234_16_V2102028.pdf. Consultation
date: 28/06/2023.

SALNIKOV, Oleksii. 2023. Coordinated actions of representatives of the
National Police, special forces, representatives of the Special Operations
Forces (SOF) prevented human casualties among the participants of the
meeting, the judges, the staff of the apparatus, and the court visitors. The
State Judicial Administration of Ukraine. Available online. In: https://
dsa.court.gov.ua/dsa/pres-centr/news/1447081/. Consultation date:
28/09/2023.

SERVICE REGULATIONS FOR THE SERGEANT’S SERVICE. 2011. Available
online. In: https://bravors.brandenburg.de/verwaltungsvorschriften/
dojustizwachtmeisterdienst. Consultation date: 28/09/2023.

SERVICE REGULATIONS ON THE SERVICE OF A SERGEANT OF
THE MINISTRY OF JUSTICE OF THE STATE OF RHINELAND-
PALATINATE. 2021. Available online. In: https://jm.rlp.de/
fileadmin/o5/Publikationen/Justizblatt/2021/Justizblatt_04-75_
ohne_ PN.pdf. Consultation date: 28/09/2023.

THE LAW REGULATING THE STATUS OF CIVIL SERVANTS IN THE
FEDERAL STATES. 2008. Available online: In: https://www.gesetze-
im-internet.de/beamtstg/. Consultation date: 28/09/2023.

THE MAIN PRINCIPLES OF INDEPENDENCE OF JUDICIAL BODIES.
1985. Resolutions 40/32 and 40/146 of the UN General Assembly on
the Prevention of Crime and the Treatment of Offenders. 1985. Available
online: In:  https://zakon.rada.gov.ua/laws/show/995_201#Text.
Consultation date: 28/06/2023.



CUESTIONES POLITICAS

Vol. 41 N° 79 (2023): 213-227 207

THERESPONSE OF THE BERLIN SENATE TO THE WRITTEN REQUEST OF
MP MIKE PENN. 2019. Available online. In: https://kleineanfragen.de/
berlin/18/20809-sicherheitskonzept-fuer-gerichte-und-oeffentliche-
gebaeude-nur-zukunftsvisionen-oder-auch-bald-real.txt. Consultation
date: 28/09/2023.

THE UNIVERSAL CHARTER OF JUDGES. 1999. Available online. In: https://
www.icj.org/wp-content/uploads/2014/03/IAJ-Universal-Charter-of-
the-Judge-instruments-1989-eng.pdf. Consultation date: 28/09/2023.

TITARENKO, Oleksii. 2021. Court Security Service in the System of National
Security Entities (Issues of Attribution and Definition of Competence)
International and National Security: Theoretical and Applied Aspects.
materials ofthe VInternational Scientificand Practical Conference DSUTA
(Dniprocity, 12 March 2021). Available online. In: https://er.dduvs.
in.ua/handle/123456789/6259. Consultation date: 28/09/2023.

TYLCHYK, Vyacheslav; MATSELYK, Tetiana; HRYSHCHUK, Viktor;
LOMAKINA, Olena; SYDOR, Markiian; LEHEZA, Yevhen. 2022.
“Administrative and legal regulation of public financial activity:
Regulacion administrativa y legal de la actividad financiera pablica” In:
Cuestiones Politicas. Vol. 40, No. 72, pp. 573-581.

ZADYRAKA, Nataliia; LEHEZA, Yevhen; BYKOVSKYI, Mykola; ZHELIEZNIAK,
Yevhenii; LEHEZA, Yulia. 2023. “Correlation of Legal Concepts of
Administrative Procedure and Administrative Liability in the Sphere of
Urban Planning” In: Jurnal cita hukum indonesian law journal. Vol. 11,

No. 1, pp. 33-44.



Institution of Patient’s Advance
Directives in the Context of Ukraine’s
Aspirations for European Integration

DOI: https://doi.org/10.46398/cuestpol.4179.15

Galyna Myronova *
Olesia Batryn **
Vladyslav Teremetskyi ***
Alona Milevska ****
Liubov Meniv *****

Abstract

Cuestiones Politicas Vol. 41, N° 79 (2023), 228-243
IEPDP-Facultad de Ciencias Juridicas y Politicas - LUZ

The development of legal science in Ukraine is connected with

the processes of reform of society oriented to European values

@ and standards of human rights. The most important among them
are life and human health, which are related to the realization of

patients’ rights in the health sector. In this context, the purpose

of the article was to analyze the status and prospects of the legal regulation
of the institution of patient advance directives, in terms of the methods
of medical intervention for the future. The research methods used were:
systems analysis, comparative and legal analysis, formal and logical
method, prognosis. In the conclusions, the authors have offered civil means,
which should create new opportunities for the exercise of subjective rights
of patients during the provision of medical care. Finally, suggestions have
been made for draft normative acts on improvement of legal regulation of
the health care sector of Ukraine in accordance with European legal norms.

Keywords: European legal norms; health care; patients’ rights; advance
directives; provision of health sector organization.

*  Doctor in Law, Professor, leading research scientist of the Department of International Private Law and
Legal Problems of European Integration of academician F.H. Burchak Scientific Research Institute of
Private Law and Entrepreneurship of the National Academy of Law Sciences of Ukraine, Kyiv, Ukraine.
ORCID ID: https://orcid.org/0000-0002-9136-586X. Email: galamironova@meta.ua

**  PhD., in Law, judge of the Pecherskyi District Court of Kyiv, Kyiv, Ukraine. ORCID ID: https://orcid.
org/0000-0001-9798-201X. Email: mysha-s@ukr.net

*** Doctor in Law, Professor, leading research scientist of the Department of International Private
and Comparative Law, Academician F.H. Burchak Scientific Research Institute of Private Law and
Entrepreneurship, National Academy of Legal Sciences of Ukraine, Kyiv, Ukraine. ORCID ID: https://
orcid.org/0000-0002-2667-5167. Email: vladvokat333@gmail.com

**%* PhD in Law, associate professor, Associate Professor of the Department of Private Law Educational and
Scientific Institute of Law State Tax University, Irpin, Ukraine. ORCID ID: https://orcid.org/0000-
0003-1876-1636. Email: meniviy@gmail.com

#*%x* PhD., in Law, associate professor, Associate Professor of the Department of Private Law Educational
and Scientific Institute of Law State Tax University, Irpin, Ukraine. ORCID ID: https://orcid.org/0000-
0003-4491-3218. Email: meniviy@gmail.com

Recibido el 06/06/23 Aceptado el 15/08/23



CUESTIONES POLITICAS

Vol. 41 N° 79 (2023): 228-243 299

Institucion de instrucciones anticipadas del paciente
en el contexto de las aspiraciones de Ucrania para la
integracion europea

Resumen

El desarrollo de la ciencia juridica en Ucrania esta relacionado con los
procesos de reforma de la sociedad orientada a los valores y estandares
europeos de derechos humanos. Los mas importantes entre ellos son la vida
y la salud humana, que estan relacionados con la realizacion de los derechos
de los pacientes en el sector de la salud. En este contexto, el propdsito
del articulo fue analizar el estado y las perspectivas de la regulacion legal
de la institucion de las voluntades anticipadas del paciente, en cuanto
a los métodos de intervencion médica para el futuro. Los métodos de la
investigacion usados fueron: el analisis de sistemas, analisis comparativo y
legal, método formal y 16gico, prondstico. En las conclusiones, los autores
han ofrecido medios civiles, que deberian crear nuevas oportunidades para
el ejercicio de los derechos subjetivos de los pacientes durante la prestaciéon
de la atencién médica. Finalmente, se han formulado sugerencias para
proyectos de actos normativos sobre la mejora de la regulaciéon juridica
del sector sanitario de Ucrania, de conformidad con las normas juridicas
europeas.

Palabras clave: normas juridicas europeas; asistencia sanitaria;
derechos de los pacientes; voluntades anticipadas;
prestacion de la organizacion del sector sanitario.

Introduction

Ukraine has actually decided the direction of further movement after
signing the Association Agreement in 2014 between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their Member States, on the other hand, by choosing the European
integration vector of development. It means the need for gradual integration
to European standards. We mean both the legal and the medical direction
of European integration. The availability of an effective model of medical
care for the population depends on their successful implementation. The
significance of the legal component is to ensure the development and
implementation of regulatory acts aimed at building a patient-oriented
healthcare system.

Therefore, the legal direction of the European integration of Ukraine’s
development primarily involves the implementation of international
legal standards in the field of ensuring the rights of patients, including by
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bringing domestic legislation in line with the provisions of international
treaties with the participation of Ukraine and joining the European legal
agreements on these issues.

The issue of ratification of the Convention on the protection of human
rights and dignity regarding the application of biology and medicine
(hereinafter referred to as the Oviedo Convention), signed by Ukraine in
2002, has been on the agenda for many years (Oviedo Convention, ETS
No. 164, 1997). The relevance of this event is confirmed by the Resolution
of the Verkhovna Rada of Ukraine (Resolution No. 1338-VIII, 2016), where
the Cabinet of Ministers of Ukraine was given a recommendation to prepare
suggestions for the ratification of the specified European agreement. The
Resolution of the Verkhovna Rada of Ukraine (Resolution No. 689-IX, 2020)
provides the adoption of the draft Law of Ukraine “On the ratification of the
Convention on the Protection of Human Rights and Dignity in the Use of
Biology and Medicine (Oviedo Convention, ETS No. 164, 1997)” in order for
Ukraine to fulfill its international obligations. Taking into account the above,
the relevant direction of scientific research is the analysis of the normative
content of the text of the Oviedo Convention, the European experience of its
provisions’ application, carrying out doctrinal and normative correlations
with the domestic legislation and law-enforcement experience.

1. Methodology of the study

The research was conducted on the basis of the analysis of the provisions
of the Oviedo Convention, the legal positions of the European Court of
Human Rights, the domestic regulatory legal framework, literary sources,
description and generalization of the range of existing achievements and
problems. The method of ascent from the general to the specific has been
applied. Due to this method the basic principle of the autonomy and dignity
of the patient has been highlighted in the special aspect of taking into
account the previous orders.

The comparative and legal method made it possible to analyze the
norms of the Oviedo Convention, the legal positions of the European Court
of Human Rights and the norms of Ukrainian legislation. Due to the formal
and logical method, the definition of the main concepts of the institution
of advance directives adequate for the application in domestic acts of
legislation, has been offered. The forecasting method assisted to prove that
the offered civil means should create new opportunities for exercising the
subjective rights of patients during the provision of medical care.
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2. Analysis of recent research

The problem of introducing the institution of the patient’s advance
directives has not received due attention among Ukrainian scholars.
Legal research in the field of patients’ rights is conducted in tangential
directions: ensuring the right to medical care (Teremetskyi et al., 2019);
specific features of the protection of human rights in the healthcare sector
by national courts (Teremetskyi and Muliar, 2019); informed voluntary
consent (Teremetskyi and Avramova, 2018); deprivation of life at the
request (euthanasia) (Bolidzhar, 2020).

Some scholars in their publications offer to eliminate the gaps in
Ukrainian legislation by ratifying the Oviedo Convention and establishing
in Ukraine the institution of previously expressed wishes (Puchkova and
Bogutska, 2021) or patient advance directives (Shchyrba, 2021). At the
same time, reasonable suggestions are expressed in regard to the regulation
of the institution of advance directives in Ukraine (Myronova, 2020).

We note that the problem of advance directives in the healthcare sector
is widely and thoroughly discussed in the European scientific community
in various aspects: regarding the implementation of patient’s autonomy
(Johnson et al., 2018); specifics of observing the ethics of autonomy in
caring for the dying (Gbémez-Virseda et al., 2019); the significance of
autonomy as the ability to make independent rational choices for patients
who receive palliative care (Houska and Loucka, 2019); special regime of
previous psychiatric directives (Tinland et al., 2019).

3. Results and Discussion

3.1. European legal standards regarding the regulation of
patient’s advance directives.

The institution of the patient’s advance directives is part of the European
concept of human rights and dignity as a participant in the relationship
for the medical care provision. The main constituent rules of consent as
conditions for the legality of any intervention in the field of human health
in the European legal tradition are enshrined in the norms of the Oviedo
Convention. Chapter II “Consent” consists of 5 Articles that form the
doctrinal framework and normative basis for implementation into national
legal systems.

The Article 5 contains a general rule, according to which any intervention
in the field of health can be carried out only after the voluntary and informed
consent of the person concerned. The Articles 6 and 7 enshrine principles
for the protection of persons who are incapable of consenting to medical
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intervention. In particular, special rules for granting consent are applied in
the provision of medical assistance to minor persons, adult incapacitated
individuals, including in the provision of psychiatric care. The Article 8
regulates the granting of consent in emergency situations.

The Article 9 (the Art. 9 “Previously expressed wishes”) enshrines a
special rule of regulation of the legal institution of the patient’s previously
expressed wishes for the first time at the level of an international agreement:
“The previously expressed wishes relating to a medical intervention by a
patient who is not, at the time of the intervention , in a state to express his
or her wishes shall be taken into account”. In this way, the patient’s advance
directives are a component of the rule of consent to medical intervention in
the European legal tradition.

The absolute values recognized by the European community (dignity,
autonomy, integrity, inviolability) have gradually acquired their concretization
due to legal opportunities for a person to independently use and dispose of own
body, individual organs, allow or limit access to them. The provisions of the
Art. 9 of the Oviedo Convention seek to create a binding legal framework for
the legitimacy of advance health care documents, whereby a person will have
the opportunity to record own choice of treatment and care methods for the
future in advance in a legally binding document. Due to special transactions,
the fundamental principle of human autonomy extends to situations where the
patient is unable to give or express own consent.

Progressive processes in medicine and biomedical sciences became the
catalyst for the initiation of a special norm regarding the implementation of a
patient’s advance directives. Such new transactions of patients have become
relevant due to the spread of the latest medical technologies aimed at prolonging
or artificially maintaining life processes, which did not always have favorable
clinical results of resuscitation measures.

Those measures immediately showed unexpected effectiveness, when closed
cardiopulmonary resuscitation was first used to save patients with cardiac
arrest in the middle of the XX century. Thus, 118 cardiopulmonary resuscitation
procedures were successfully performed in 1961 just at Johns Hopkins Hospital
for patients with circulatory arrest (Berger et al., 2016). According to their data,
cardiac activity was restored in 79% of cases, but only 60% of the patients who
were saved returned to the state of activity of the central nervous system and the
heart, which was before the circulatory arrest.

The routine application of cardiopulmonary resuscitation to all hospital
patients who needed it led to new problems in the following years until 1963.
Prolonged suffering and a prolonged dying process have in many cases resulted
from successful cardiac resuscitation, especially in terminally ill patients.
However, there was no legal document until 1976 that would regulate the
patient’s right to request refusal of resuscitation.
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In the light of modern ethical requirements of respect for the patient’s
autonomy, dignity and individuality, advance directives made in case of
their inability to make their own decisions or to report them, have acquired
the legal status and are one of the legal means of clinical decision-making.

The Article 9 of the Oviedo Convention is applicable to at least 3 types of
different legal situations: a) emergency cases, when a patient does not have
the ability to express own opinion; b) situations, when a person in a state
of progressive illness or dementia refuses in advance certain methods of
artificial life support; c) situations, when a person consciously (for religious
or ethical reasons) refuses certain defined methods of medical intervention
and certifies own wishes for the future, when he / she may become unable
to express own will.

The position of the drafters of the Oviedo Convention that doctors
cannot act completely arbitrarily in case of a patient’s incapacity to express
his / her will has become apparent increasingly over time. That is, they must
have good reasons to disregard a patient’s legitimate wishes expressed in
advance directives.

Although the text of the Art. 9 of the Oviedo Convention refers only to
unilateral transactions — advance directives regarding methods of medical
intervention for the future, the practice of applying this norm in certain
countries shows that advance directives are made in two legal forms:
unilateral directives and instructions to another person, which is based on
the contract.

Unilateral directives are made in the form of a personal statement-
order of a patient regarding treatment, care, life-saving procedures or
prolongation of life in case it is impossible to notice his / her choice. A
mandate is a form of procuracy based on a contract that appoints a person
empowered to make medical decisions instead of a patient. A mandate
provides benefits in providing clarification of a patient’s preferences, if
they have been expressed in vague, ambiguous terms in personal directives
and for providing medical care in unexpected situations that have not been
specifically addressed by a patient.

Special principles regarding the status and legal mechanisms of the
institution for advance planning of treatment and care are laid down in
a number of legal acts of the Council of the European Union, which have
the nature of recommendations. In particular, the Recommendation of
the Committee of Ministers to member states on principles concerning
continuing powers of attorney and advance directives for incapacity
(Recommendation CM/Rec, 2009: 11) states that states should promote
early self-determination of capable adults (in the event of their incapacity
in the future) by means of appropriate orders and preliminary orders.
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The issue of the priority of those methods over others must be considered
in the context of the principles of patient self-determination and the
subsidiarity of protection measures. Recommendation CM/Rec (2009: 11)
provides model definitions of key terms. A “continuing power of attorney”
is a mandate given by a capable adult with the purpose that it shall remain
in force, or enter into force, in the event of the grantor’s incapacity. The
“granter” is the person giving the continuing power of attorney. The person
mandated to act on behalf of the granter is referred to as the “attorney”
.“Advance directives” are instructions given or wishes made by a capable
adult concerning issues that may arise in the event of his or her incapacity.
The “granter” is the person giving the continuing power of attorney.

The Committee of Ministers of the Council of Europe recommends that
states should: develop provisions and mechanisms that may be necessary
to ensure the authenticity of documents; regulate the procedure for the
validity of the power of attorney; standardize the procedures and criteria
for determining the legal capacity of patients; decide the extent of advance
directives are to be binding; consider the circumstances when a durable
power of attorney becomes invalid and what protective measures are to
be taken in such circumstances; regulate issues about situations that arise
in the event of a significant change in circumstances. Advance directives,
which are not binding, should be considered statements of wishes that must
be given due respect.

A movement to implement mechanisms for taking into account
documents from patients’ advance directives into national legal systems has
been also started since 2009 in the Parliamentary Assembly of the Council
of Europe (PACE). Hearings on the topic “Living wills and the protection of
health and human rights” were held in the period from May to December
2011, the result of which was the adoption of important documents —
Resolution 1859 (2012) and Recommendation 1993 (2012) under the joint title
“Protecting human rights and dignity by taking into account previously expressed
wishes of patients”.

In particular, Resolution 1859 (2012) of the Parliamentary Assembly of the
Council of Europe recommended that member States: sign, ratify and fully
implement the Oviedo Convention, if they have not already done so (clause 6.1);
apply Committee of Ministers Recommendation CM/Rec (2009: 11) (clause 6.2);
review, if need be, their relevant legislation with a view to possibly improving it
(clause 6.3); for countries with no specific legislation on the matter — by putting
into place a “road map” towards such legislation promoting advance directives,
living wills and/or continuing powers of attorney, on the basis of the Oviedo
Convention and Recommendation CM/Rec (2009: 11), involving consultation of
all stakeholders before the adoption of legislation in parliament, and foreseeing an
information and awareness-raising campaign for the general public, as well as for
the medical and legal professionals after its adoption (clause 6.3.1); to encourage
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self-determination of capable adults in the event of their future incapacity, by
means of advance directives, living wills and/or continuing powers of attorney,
should be promoted and given priority over other measures of protection (clause
7.1); advance directives, living wills and/or continuing powers of attorney should
be accessible to all; complicated forms or expensive formalities should thus be
avoided (clause 7.5) (Resolution PACE 1859, 2012).

The fact that these norms were included into the Principles, Definitions
and Model Rules of European Private Law Draft Common Frame of Reference
(DCFR, 20009) testifies to the importance of the legal mechanism of advance
directives regarding future treatment. Chapter 8 “Medical services” stipulates
the requirement of mandatory consideration of prior orders regarding medical
intervention. Thus, the Article IV.C.-8:108 “Obligation not to treat without
consent” contains the following rules: in so far as the patient is incapable of
giving consent, the treatment provider must not carry out treatment without
considering, so far as possible, the opinion of the incapable patient with regard
to the treatment and any such opinion expressed by the patient before becoming
incapable.

3.2. Legal positions of the European Court of Human Rights
regarding patient’s advance directives

The norms of the Oviedo Convention are not directly subject matter
to interpretation by the European Court of Human Rights (hereinafter
— ECHR). However, there is a fundamental affinity between the Oviedo
Convention and the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter — CPHRFF) (ECHR, 1950), which
guarantee the protection of human rights both at the conceptual and
normative levels.

Both agreements are based on the same approach, the same ethical
principles and legal concepts that are developed and specified in the Oviedo
Convention for the purpose of protecting human dignity in the field of
biology and medicine. That is the reason why the legal positions of the
ECHR in medical cases are of particular interest, which provide guidelines
on how the ECHR considers and qualifies violations of human rights in
the field of medical care. Due to this analysis we have the opportunity to
foresee the necessary regulatory safeguards for human rights violations in
the formation of national legislation in this area.

It is still unusual for most European countries to make clinical decisions
on the basis of a patient’s advance wishes, however, some generalizations
can be currently made about the ECHR’s legal position in regard to
advance directives. Considering comprehensive moral and legal aspects
of taking into account a patient’s advance directives, the ECHR Lambert
against France decision (Application No. 46043/14, 2015) formulated the
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basic principles that must be taken into account while forming national
legislation. First of all, the ECHR noted the conceptual legal difference
between euthanasia (assisted suicide), on the one hand, and withholding
life-sustaining treatment, on the other. This statement made an important
substantive distinction between the institutions of euthanasia and advance
declaration of will regarding future treatment.

Secondly, the ECHR reaffirmed its position regarding the mechanism
of medical decision-making in a new context, if a patient cannot (or can
no longer) participate in this procedure. In this case, the decision is made
by a third party in accordance with the procedures set out in national law.
However, a patient still should be involved in the decision-making process
through any previously expressed wishes.

The wishes of a patient in the medical decision-making process are of
paramount importance, regardless of how they are expressed. Thirdly, the
ECHR noted that medical factors (in particular, a patient’s current condition,
changes in that condition, degree of suffering, clinical prognosis) and non-
medical factors, including a patient’s wishes should be taken into account
while assessing whether treatment meets the criteria of unreasonable
obstinacy, no matter how they were expressed, how a physician should have
paid special importance, as well as the views of a trusted person, family or
relatives.

Thus, there is a principled position of the ECHR regarding the paramount
importance of a patient’s wishes in the decision-making process, regardless
of how the wishes are expressed. When two Conventional rights are pitted
against each other: the right to life with the corresponding duty of the state
to protect life under the Art. 2, on the one hand, and the right to personal
autonomy, which falls within the protection of the Art. 8. “Respect for
human dignity and human freedom” may prevail in such a contest. If there
are no prior orders, the dignity of a person is interpreted in terms of the
predominance of the value of life.

Another legal position was formulated by the ECHR in the case Berke
against the United Kingdom (Decision as to Admissibility Application
No 19807/06, 2006). The decision concerned the right of a competent
patient to request the treatment defined in the earlier orders. The applicant
was concerned that the current professional medical guidelines in the
United Kingdom in his opinion would allow treatment to be withdrawn
in circumstances that would result in his suffering, death, starvation and
dehydration. The applicant wished to be fed and adequately hydrated until
he would naturally die.

Applying for protection to the ECHR, the applicant complained
under the Art. 8 of the European Convention that he was deprived of
the protection of an important aspect of his personal autonomy within
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the national jurisdiction because he could not make advance directives
regarding the treatment he wished to receive at a time when he was not able
to communicate. He considered the presumption of priority of his wishes in
favor of life-prolonging treatment insufficient.

The ECHR in its decision expressed the legal position that an applicant
cannot predetermine the application of a particular treatment in future
unknown circumstances. Neither a competent nor an incompetent patient
can demand treatment from a physician that the doctor considers to be
clinically unjustified.

Therefore, in the context of the Art. 8 of the Convention for the Protection
of Human Rights and the Art. 9 of the Oviedo Convention, as well as in the
light of the legal evaluations of the ECHR, the principle of a patient’s personal
autonomy extends to the situation of the loss of part of his competence and
even the loss of consciousness. Physicians in such clinical settings have
an obligation to retrospectively consider a patient’s expression of will and
personal preferences regarding the methods of medical intervention. This
approach legally obliges the governments of countries that have joined
these agreements to introduce new institutions into legislation, and this has
already been done in some countries of Western Europe.

Different jurisdictions choose different ways to introduce legal means
that ensure a patient’s autonomy in choosing future medical interventions.
Some have adopted special legislation regulating patient rights, others
have incorporated special norms into general civil legislation. For example,
separate norms related to a patient’s autonomy and advance directives are
included into the Mental Capacity Act in the jurisdiction of England and
Wales (Mental Capacity Act, 2005).

The law regulates the spectrum of legal relations arising in connection
with a person’s loss of competence, which relate to financial issues, personal
well-being and the provision of medical assistance. Issues regarding a
patient’s autonomy and advance directives are regulated in Austria by a
separate special Federal law “Bundesgesetz iiber Patientenverfiigungen”
(Bundesgesetz iiber Patientenverfiigungen, 2006).

3.3. Patient’s advance directives in Ukrainian law

With the beginning of the reform of the health care system in Ukraine
in 2017, certain elements of the institution of advance directives were
fragmented and legitimized at the level of orders of the Ministry of Health
of Ukraine. Thus, the Order of the Ministry of Health of Ukraine “On the
approval and implementation of medical and technological documents on
the standardization of emergency medical care (Order MoH No 1269, 2019)
approved a new clinical protocol “Emergency medical care: pre-hospital
stage”, which is a translation of the corresponding protocol acting in the
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USA and regulating patient’s advance directives among other things, in
particular, transactions “Do Not Resuscitate”.

Advance directives are defined in the protocol as “a document describing
the procedures allowed for the specified medical conditions, including all or
only in part from the following: actions in case of cardiac arrest, whether
artificial nutrition is allowed, whether or not to be a donor, dialysis and
other parameters”. Paragraph 4.4 of this protocol requires emergency
medical providers to recognize and support the various ways, when patients
can express their wishes regarding cardiopulmonary resuscitation or end-
of-life decisions.

This medical and technological document is somewhat inconsistent
with the legislation regulating relations in the field of medical care in
Ukraine. In particular, the Order of the Ministry of Health of Ukraine
No 1269 contradicts the Art. 52 of the Law of Ukraine “Fundamentals of
Ukrainian legislation on health care” (Law of Ukraine No. 2801-XII, 1992),
which provides: “medical employees are obliged to provide full medical
care to a patient who is in an emergency condition. Active measures to
support a patient’s life are stopped, if a person’s condition is determined
to be irreversible”. Other orders of the Ministry of Health of Ukraine also
partially regulate the institution of “a patient’s proxy for notification in case
of a patient’s emergency” (Order MoH No. 503, 2018; Order MoH No. 2755,
2020). However, there is still no special regulation of the specified relations
in the legislation.

The norms of the Art. 6 of the Civil Code of Ukraine (Law of Ukraine
No. 435-1V, 2003) provide the possibility of recognizing a contract and
unilateral transaction as a source of civil law in cases of gaps in the law
regarding relationships not regulated by civil legislation acts. That is,
individuals (persons) in Ukraine can theoretically make advance directives.

However, such documents in practice are not considered legally binding.
Since there is no special legislation on advance directives, there are no
defined legal grounds regarding the degree of obligation, scope and validity
of such documents. Given the peculiarities of the domestic legal culture and
mentality, the practical meaning of authorizing a proxy in matters of health
care is almost lost, because if a patient becomes incompetent, decisions
about treatment and care are made by physicians or relatives, guardians,
even if they do not agree with patient’s personal preferences.

Taking into account the above, and the European integration direction
for the development declared by Ukraine, the observance of a patient’s
recognized rights and the development of adequate ways of implementing
the institution of advance directives, taking into account the peculiarities of
the legal system and the legal culture of the population, become of urgent
importance. The introduction of special norms into the legislation of
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Ukraine, which regulate relations of contractual representation of a patient
and advance directive, will contribute to the promotion of a patient’s
autonomy in Ukraine.

We supplement the Art. 3 of the Law of Ukraine “Fundamentals of
Ukrainian legislation on health care” (Law of Ukraine No. 2801-X11I, 1992)
with the following terms and definitions: “Patient’s advance directives” — a
legal document drawn up in accordance with the requirements of the law
by an individual with full civil legal capacity, which records his / her will
regarding the methods of medical intervention for the future.

“Power of attorney for decision-making in the field of health care” is a
legal document drawn up in accordance with the requirements of the law by
an individual with full civil capacity for the purpose that it remains in force
or enters into force in case of the grantor’s incapacity. “Patient’s proxy” is
an individual authorized to make decisions regarding medical intervention
and to obtain medical information by a person with full civil legal capacity
on the basis of a power of attorney agreement.

Paragraph 1 of the Art. 52 of the Law of Ukraine “Fundamentals of
Ukrainian legislation on health care” (Law of Ukraine No. 2801-X11, 1992)
we offer to be worded as follows:

Medical employees are obliged to provide medical care to a patient who is in
an emergency, on the grounds and to the extent determined by legislation, on the
basis of clinical protocols and standards for the provision of urgent and emergency
medical care, which are approved by the central body of executive power, which
ensures the formation and implementation of state policy in the healthcare
sector, and taking into account of a patient’s advance directives. Active measures
to support a patient’s life, authorized by the patient, his representative, are
terminated in case if the person’s condition is determined to be irreversible death.

Besides, the legal mechanism of advance directives must be enshrined
in the special Law “On Patient’s Advance Directives”.

Conclusions

The patient’s advance directives are a component of the rule of consent
to medical intervention in the European legal traditions. Due to special
transactions, the fundamental principle of human autonomy extends to
those situations, when a patient is unable to give or express his consent.
According to the ECHR’s legal position, a patient’s wishes in the decision-
making process, including advance directives, are of paramount importance.

There is no special regulation of relations on the contractual
representation of a patient and a patient’s advance directives in Ukrainian
legislation. Therefore, the relevant amendments to the legislation, taking
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into account the norms of the Art. 9 of the Oviedo Convention in the context
of the renewal of civil legislation, which is ongoing in Ukraine, have been
offered. New civil legal means will create new opportunities for individuals
in exercising their subjective rights by extending the principle of consent to
those situations, where a patient’s will be not taken into account for various
reasons.
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Caracteristicas historicas y juridicas de los principales
conceptos cientificos del origen del Estado

Resumen

El objetivo de la investigacion son las caracteristicas historicas y juridicas
de los principales conceptos cientificos sobre el origen del Estado. Se
analizaron las opiniones de los cientificos y se llegb a una conclusion sobre
la variedad de conceptos relacionados con el surgimiento y la formaciéon
del Estado. Se demostrd que los principales conceptos (teorias) del origen
del Estado incluyen: el teologico, el organico, el patriarcal, el psicolégico,
el de clase, la teoria de la violencia, la oligarquica, la racial, la c6smica, etc.
Los siguientes métodos se utilizaron en la investigacion: analisis de fuentes
biograficas, sintesis, deduccion, analisis comparativo y metaanalisis, etc. Se
concluyd que en la ciencia juridica moderna existen diversas teorias que
explican el proceso de aparicion del Estado desde diferentes posiciones.
La lista de conceptos cientificos que consideramos no es exhaustiva, pero
con el desarrollo de la ciencia juridica puede ampliarse y complementarse
con nuevos contenidos. Habiendo considerado las principales teorias sobre
el origen del Estado, podemos llegar a la conclusién de que es imposible
afirmar de forma inequivoca cuél de estas teorias es absolutamente correcta.
Cada una de las teorias merece atencién y carifio, cada una de ellas tiene sus
puntos positivos y racionales.

Palabras clave: historia del Estado; concepto cientifico; teoria politica,
origen del Estado; formacion historica.

Introduction

To date, there is a plurality of theoretical views on the process of the
emergence of the state, its concepts and its purposes. This diversity is
conditioned first of all by historical features. Concepts of the origin of
the state developed at different times are based on different amounts
of accumulated knowledge, various philosophical preferences, they
are oriented towards certain categories of the population, depend on
geographical features, economic development, etc., and that is why they
cannot be considered universal and unified. Understanding of the modern
state prompts to a general theoretical analysis of the scientific concepts of
state origin presented in literature sources.

Emergence of the state is a historical, long process that took place
over centuries and even millennia. The up-to-date literature presents
a sufficiently large number of various concepts of state origin, which
reflect the attitude, own imagination of their founders on formation and
development of state organization.
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Artists of different eras expressed their own opinions, substantiated
their statements about the process of state emergence, and insisted that
their theory was the best.

The purpose of the research is historical and legal characteristics of
main scientific concepts concerning origin of the state

1. Literature review

Scientists has begun to deal with the issue of researching scientific
theories of state emergence since long ago, however, this problem is still
relevant in our time. Concepts of state origin were considered by such
present day scientists as Halaburda Nadiia, Chalavan Viktor, Yefimov
Volodymyr, Yefimova Inna etc. (Halaburda et al., 2021).

Theories of state emergence are based on the generalization of the
causes and consequences of the origin. As noted by O.M. Balynska, theory
is abstract reasoning, a set of scientific propositions, which, however, arise
from causes, explain their consequences, and even suggest the variability
of consequences in the event of a change in one of the factors (Balynska,
2010).

The main reasons for emergence of the state are: the need to improve
management of society which is related to the development of production
and the division of labor; the need to maintain order in society; emergence
of an objective possibility to financially support a class of people who are
not engaged in physical labor; the need to protect the territory and conduct
wars; the need to suppress socially heterogeneous groups of society; the
need to organize large public works (Katkova, 2014).

Correlation between the causes and theories of the origin of states
reveals mutual connection between these concepts, but it is inappropriate
to talk about their mutual dependence (theories originate from the causes,
are based on their analysis, and give an explanation of their consequences)
(Balynska, 2010).

It is impossible to consider the state origin concept without paying
attention to the modern definition of the concept of “state”. Thus, the state
is understood as an organization of political power that exercises effective
control over a certain territory and population, maintaining law and order
and possessing the prerogative to use coercion (Petryshyn, 2014).

According to I.M. Pohribnyi, state is a special form of organization
of society’s life activities on a territory defined by borders, which is
characterized by the presence of a system of management bodies, coercion
and the ability to issue universally binding rules of behavior - legal norms
(Pohribnyi, 2010).
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2. Materials and methods

The research is based on the works of foreign and Ukrainian researchers
on historical and legal characteristics of main scientific concepts concerning
state origin etc.

With the help of the epistemological method, the historical-legal
characteristics of the main scientific concepts of the state origin etc. were
clarified, thanks to the logical-semantic method, the conceptual apparatus
was deepened, the historical-legal characteristics of the main state origin
concepts etc., were determined. Thanks to the existing methods of law, we
managed to analyze the essence of historical and legal characteristics of the
main scientific concepts concerning state origin etc.

3. Results and discussion

The first concept of state origin is the Theological one, according to this
concept state is a consequence of a divine will. Ideas of the divine origin
of the state existed even in countries of the ancient world, but this theory
became widespread in the 12th and 13th centuries in the countries of
Western Europe.

In particular, in the laws of Hammurabi (the ancient Babylonian king
1792-1750 BC), he appears as the unlimited ruler of the peoples subject to
him; he received power and laws from the gods (Rudyk, 2016).

The theological theory is most vividly expressed in works of the early
Christian philosopher Augustine the Blessed (the 5th century) and works
of the famous Catholic theologian Thomas Aquinas (the 13th century).
(Krestovska, 2015). Relying on the Bible, F. Aquinas insisted on the eternity
and inviolability of the divine will, and justified any reactionary states. This
theory justified the unlimited monarch power, it reflected some objective
realities of the Middle Ages, but it was not of a scientific nature (Rudyk,
2016).

To date, the theological theory of state origin is not very common in
European and American countries, but it is the official doctrine of the
Vatican, as well as Islamic countries, where religion has a state nature and
the main source of law is the holy book - the Koran.

In the 19th century H. Spencer gave a justification for the above theory
and pointed out that the will of a state is expressed in laws, the government
is identified with the brain, workers are defined as legs and arms, and
movements and connections are presented as nerves (Rudyk, 2016).
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The next theory presented by Aristotle, R. Filmer, M.K. Mykhaylovskyi,
M.M. Pokrovsky and others, is the patriarchal theory.

According to T.G. Katkova, the patriarchal theory means that the state
emerged from the patriarchal family as a result of its growth: family - a set
of families (settlement) - a set of settlements (a state) (Katkova, 2014).

The theory of violence founded by the ancient Chinese thinker Shang
Yang, the Austrian jurist L. Humplovych, German economist K. Kautsky
and the German philosopher E. Diihring is quite widespread among main
theories of state origin.

The theory of violence includes the theory of internal violence, which
states that the state arose as a result of violence of one social group against
others, and the theory of external violence, which sees the main reason for
state emergence as the conquest and enslavement of some tribes by others
(Petryshyn, 2014). Thus, in order to consolidate its dominance over others,
a tribe creates an apparatus of coercion, that is, a state.

When developing the theory of violence by taking into account the
demographic factor the up-to-date American anthropologist Robert
Carneiro determined the main cause of conflicts between communities -
and this cause consists in limited resources. In the struggle for mastering
resources, and therefore for survival, the victory belonged to administratively
organized groups led by strong leaders (Rudyk, 2016).

Considering the theory of violence, we can agree that violent conquests
had a significant impact on emergence of states during certain historical
periods. However, to date, one should also remember other factors (besides
military ones) that led to the formation of modern states (for example,
socio-economic factors, cultural factors, etc.).

The treaty theory of state origin also deserves attention. This theory is
represented by Epicurus, T. Hobbs, J. Locke, B. Spinoza, J.J. Rousseau and
others.

According to the treaty theory, emergence of a state is connected with
conclusion of a contract between individuals as a result of their awareness
of their urgent needs and interests.

In particular, the Greek philosopher Epicurus believed that the state and
law are the result of an agreement concluded between people in order to
ensure the common good, that is, mutual security (Rudyk, 2016).

However, the Treaty theory was substantiated in detail only in the 17th
- 18th centuries. The state was defined as the result of a social contract,
which is the product of a reasonable, conscious will of people to protect
their interests, the public good, and ensure natural and inalienable human
rights: property, freedom, security, etc. (Rudyk, 2016).
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According to T. Hobbes, people are equal by nature, but on the basis
of such equality, distrust arises. In addition, selfishness, greed, fear and
ambition are inherent in humans. Therefore, the scientist concludes that as
long as people live without a general authority that keeps them on the basis
of fear, they are in a state of “war against all.” Therefore, natural rights give
rise to contradictions, which excites people to search for ways to solve such
contradictions.

In our opinion, concluding a contract alone is not enough for
establishment of a state. This process requires taking into account other
determinants that influence formation of a state, including namely
economic, social, military determinants, etc.

The Psychological theory characterizes the state as a product of human
psyche development. Since it is inherent in some people to control others
(and, accordingly it is inherent in the latter to obey them, to be aware of
dependence on other persons), social power arises. At the same time, there
is always a category of people who, due to their psychological settings, take
a social position opposing the authorities and are able to show an aggressive
position towards the authorities. In order to restrain such mental principles
of individuals, a state is created (Pohribnyi, 2010).

This theory originated in Europe at the end of the 1830s. It was the period
when psychology began to form as an independent field of knowledge,
experimental methods of research became widespread, and schools with
different interpretations of the psyche appeared. Ideas of these schools were
borrowed by representatives of legal science. Proponents of Psychological
theory tried to find a universal cause that would make it possible to explain
the process of emergence of the state and law. Such proponents include H.
Tard, L.Y. Petrazhytskyi, F.F. Kokoshkin, M.M. Korkunov, O. Gierke and F.
Shtir-Zomlo and others.

Of course, the Psychological theory has the right to exist, however, in
our opinion, it is not a central theory in the process of state emergence,
since solely psychological patterns of human activity are not enough for
formation of a state.

Marx’s (class) theory occupies a special place in the analysis of theories
of the origin of the state. This theory is also called socio-economic,
materialistic, historical-materialistic theory. Representatives of this theory
are K. Marx, F. Engels, etc.

O.V. Petryshyn notes that the above-mentioned theory considers the
state as a result of historical progress caused by economic transformations.
A state arises as a result of social division of labor, emergence of a surplus
product, and inevitable growth of social conflicts and contradictions. State
formation is connected with the need to restrain the oppressed class, its
exploitation by the ruling class (Petryshyn, 2014).
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N.M. Krestovska notes that the state and law arose simultaneously due
to emergence of private property and the resulting stratification of society
into classes (Krestovska, 2015).

In the 20th century the Oligarchic theory became widespread; it
was represented by the French political scientist Bernard Chanteboux.
According to this theory, emergence of a state is associated with natural
hierarchy / inequality in any social community (by physical strength,
intellectual abilities, etc.) (Krestovska, 2015).

The positive side of this theory consists in separation of the ruling elite
and creation of a certain management structure. However, the goal of state
organization is to satisfy interests and needs of all strata of population,
regardless of status, physical strength, intellectual abilities and any other
characteristics.

As noted by T.G. Katkova the Patrimonial theory means that the state
derives from the owner’s right to the land (patrimony). From the right to
own land, power automatically extends to the people who live on this land
(Katkova, 2014). This theory was represented by the Swiss thinker K.L.
Haller.

The Patrimonial theory differs in its logic, but, nevertheless, it anchors
the idea that power, just like land, belongs only to the ruler who owns,
manages and uses practically everything that is on the territory of the
country.

The Hydraulic (irrigation) theory connected emergence of the state with
transition to irrigated agriculture. According to K. Wittfogel introduction of
this type of agriculture alongside with the growth of agricultural production
created necessary organizational conditions for an extensive state apparatus.
Construction of irrigation facilities required strict centralized management
and subordination. This led to formation of a “managerial-bureaucratic”
class that conquered society (Mesopotamia, Egypt, India, China, etc.).

Conclusion

Thus, in modern legal science, a variety of theories explain the process
of state emergence from different positions. The list of scientific concepts
considered by us is not exhaustive, but with the development of legal science
it can be expanded and supplemented with new content.

Having considered the main theories of the origin of the state, we can
come to the conclusion that it is impossible to unequivocally state which of
these theories is absolutely correct. Each of the theories deserves attention
and affection, each of them has its positive, rational points, advantages,
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however, on the other hand, each theory has certain inaccuracies and
therefore it can be at least partially refuted.

It has been established that the majority of present-day scientists believe
that the Hydraulic (irrigation) theory has only a local character - in areas
with a hot climate. But in fact, it can also be noted that construction of
irrigation facilities was a parallel process of the state formation process,
and even although formation of states was primary, the irrigation system
was the basis of life of the society of that period of time.

In our opinion, this Theological theory has both positive and negative
sides. On the one hand, the above-mentioned theory provides the state with
an element of sanctity and spirituality, it contributes to establishment of
order, stability, and harmony in the state and society, which contributes to
increasing the level of legal awareness of the population and raises prestige
of the state power. However, on the other hand, the theological theory is
based on belief in God, and therefore it is impossible to reconstruct it in the
absence of documentary evidence about the God.

It is emphasized that a positive feature of the Class theory is that the
state emerges as a result of the natural development of society, and the
most important factor in the emergence of the state consists in economic
development. In our opinion, economic conditions are important and
dominant in the process of state formation, however, one should not forget
about national, psychological, religious and other factors of state formation.
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El impacto de los cambios metacognitivos
de la conciencia digitalizada en la politica de la
administracion publica

Resumen

Mediante el método de observacion y analisis de documéntalos oficiales,
el articulo explora la influencia de la clase creativa digital en las instituciones
estatales tradicionales, lo que, en ultima instancia, conduce a cambios
metacognitivos en la conciencia digitalizada de la sociedad. En la actualidad,
las instituciones estatales se enfrentan a retos en la era digital, como la
«burbuja de la informacioén», las elecciones irracionales y emocionales de
los usuarios y la competencia por la atencion basada en impresiones, «me
gusta» y opiniones diversas. Las tecnologias de inteligencia artificial han
influido en varias industrias y en la administracién publica, provocando
un cambio de la interaccion tradicional a formatos virtuales con las
instituciones estatales. Un ejemplo de esta transformacion es el servicio
en linea ucraniano DIIA, que ofrece circulacion de documentos, acceso a
registros abiertos, identificacién y confirmaciéon de identidad, y sistemas
de seguimiento y analisis de datos. Se concluye que, la interaccion entre
la administracion publica y los procesos de digitalizacion se clasifica en
cuatro categorias principales: como prototipo de complemento, refuerzo
del «exoesqueleto», conexién y mezcla de soluciones en la interaccién entre
humanos e IA, y delegacion o sustitucion de la toma de decisiones humanas
por la IA.

Palabras clave: actor; cosmovision de recuperacion de informacion;
digitalizacion; toma de decisiones publicas;
metacognicion.

Introduction

Modern events such as COVID 2019 and the Russian-Ukrainian war
with full-scale Russian aggression from February 24, 2022 have led to
important changes in the development of digital technologies and their
application during global threats to society and the activities of its main
central institution — state.

In our opinion, the most significant changes that influence on public
administration are in:

— the division of labor related to the formation of the Internet space,
and therefore challenges to public administration regarding the use
of digital professions in it and digitization of workplaces;
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— the transition of public administration to the provision of public
services in a digital format using innovative information and
communication technologies (ICT), and the possibility of creating
digital safeguards against corruption (the creation of front and back
offices in public administration, the possibility of journalistic, civil
and criminal investigations using the global Internet memory (for
example, Wayback Machine (2023) and others);

— the replacement of some functions and even positions through
artificial intelligence;

— the development of a creative class that has sources of financing
and conducting business from digital technologies, which in the
interaction of “politics-state-business-civil society” will influence the
state through politics, civil society, business on public administration
(the main process in the institution of the state);

— the waging informational and hybrid wars with informational and
psychological special operations (IPSO) of various conflict actors or
even wars between states, where state institutions remain the main
regulator and actor of conflict resolution.

Therefore, the purpose of the article is to discover how exactly current
trends affect the formation of metacognitive changes of digitalized
consciousness on public administration policy.

The study of the impact of metacognitive changes of digitalized
consciousness on public administration policy determines the solution of
such tasks:

1. Determination of the process of formation of consciousness and the
impact of significant changes, which determines and forms a new
contour of worldview, in our case, digital or information-retrieval
consciousness. First of all, the most important task in this process is
to determine the role of digital consciousness, which develops on the
basis of previous historical types of consciousness that consistently
emerged, dominated for a certain time, and then moved from a
central role to a peripheral one, but did not disappear. So, we are
talking about the mythological, religious, philosophical, scientific,
and modern digitalized worldview.

2. Determination of metacognitive changes in digitalized consciousness,
which is considered from the understanding of the metacognitive
level of consciousness of people, in our study — civil servants and
local officials. The center of assembling the solution to this task is the
understanding of metacognitive processes, metacognition. Within
the framework of the theoretical conceptualization, metacognitive
competences, metacognitions in the effectiveness of cognitive



Maksym Lepskyi, Igor Kudinov, Natalia Lepska y Alexander Rusetsky
256 The impact of metacognitive changes of digitalized consciousness on public administration policy

processes, metacognitive processes, generalizations, judgments
of strategies that have a higher structure, general and integrative
character in relation to cognitive processes are considered.

3. The third task is the study of how digital metacognitive thinking
affects and can affect the public sphere and the process of public
administration in the future.

1. Methodology of the study

The studyisbased on observation and analyzing of official document